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CJT^H -E Editor having met with 
J- the 'three folhming Pieces^ which 
tnay. he deperuied upon as the genuine 
performance of the late Lord Chief 
Baron Gilbert, isfatisfied there is no 
occafion to make an apology to the 
reader for publifhing them. The tranf- 
lation of the Writs throughout^ and 
the numerous references, &c.. he dare 
fay will prove acceptable to the PubliC4 
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THE antient Executions are to Dait. a. 419, 
be diftinguiflied as tliey were KeUw!^io6. 
in the King's Court, in the 
Courts of inferior Lords j, in 
the King's Court, they could levy the 
Money itfelf upon the Party againft whoni 
the Judgment was given 5 in the Lord's 
Court, they could only levy DiftrejSes; a 
Pain to force Obedience to the Lord's 
Commands, and whether they were 
juftly levyed, or not, was to be recon- 
fidered again in the King's Court; for Kitch. 226, 227. 
the Lord only taking the Diftrcfs as a 

B Pain, 



2 The Law of: Executions* 

Pain, and nQb.tieiirg' able to fell without 

fpecial 'puftoitor it could be no prejudice 

to fucK -Execution, to rcconfider the Rea- 

fonabl^riefs of fuch Caption, by putting 

. •;';.\iD*other' Pledges. 

Da^ a;4%9V* But in the King's Court, they did not 

••^•!°:*'* take Goods as a mere Pain to make the 

. • Party appear, as they did in the Court 

below. 

First, becaufe the King's Court im- 
mediately altered the Property, which the 
Lord's could not; and the Reafon why 
the Lord's could not, wasj that when the 
Lord's commanded the Party to recover, he 
was fubjedt to a Writ of falfe Judgment, 
and therefore he himfelf was to have the 
Cuftody of fuch Goods, in order to re- 
turn them in cafe it was recovered. 

Secondly, if on the King's Writ, 
they fhould only have taken the Goods 
as a Pledge, on the Return, that Pledge 
would have been forfeited to the King ; 
though they were not to the Lord in the 
Court below; and on fuch Forfeiture, the 
Goods muft * de Gratia^ have been given 
to the Party for Satisfadtion, if they bad 
not been immediately levyed to the Parties 
Ufe, for fuch Forfeitures were not re-ex- 
aminableas in the Lords Courts, and there- 
fore created a Forfeiture immediately. 

Thirdly, 

* Of Favour, 
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Thirdly, the Judgment was, that the 
Plaintiff * recuperet the Money adjudged 
to him, and therefore^ the beft and moft 
diredl Way of levying the Money, was 
by bringing the Money itfelf into Court 
for the Ufe of the Parties. 

In the King's Court, between Party 3 cso. n. b. h, 
and Party, the Execution was only upon 
the Goods, becaufe the Djebtor was truftcd 
only upon his perfonal Security, and 
Pledges were taken on fuch Gontrafts by 
other perfonal Goods^ as Pledges ; or by 
Means of perfonal Security, as Bodies 5 
and the Judgments being in purfuance of 
the Contraft, were only to recover a per- 
fonal Thing. 

But in the King's Cafe, an Execution 
itfued not only againft the Goods and 
Ghattles, but againft the Lands, and there- 
fore they confidered the Debtor not 
merely as bound in Perfon, but as a 
Feudatory, who held mediately or im- 
mediately from the King, and therefore, 
holding what he had from the King, he 
was from thence to fatisfy what he owed 
to the King; 

And being confidered as public Trea- 
fure, it was not to be loft; if the Subjedt 
bad any thing, they firft tried twice to 
levy on his perfonal Eftate, before they 
feized the Lands. 

*B 2 It 

• Recover, 
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i inft. 394, 395. It is generally faid in the Books^ that 

66]\ ^ ^* ^' there was only a Levari facial^ and a Fieri 
facias for the Subjed:^ in the Cafe of 
an Execittion, which is true; for it is 
plain, that the Capias^ and Elegit comes 
m by the Statutes: But at Common Law, 
they awarded^Execution fomctimes by the 

J Co. II, 12. the Words of * habeas DenarioSy facias 

DenartoSj jiert jacias Denarios^ levari 

Fiflch47i. facias Denarios\ and all thefc Forms 
. were ufed at firft indiftindly, as Words 
tantamouqt to the fame thing: this ap- 
pears even in the Kirtg's Cafe, by the fe- 
vera] Forn>s yet extant on Record ; but 
afterwards, they began to diftinguifli the 
Writ into two fevera) Forms, vi^^. the 
Fieri facias^ zxA xSxz hevari facias^ and 
confined the Writs to be ufed in di- 
flindt Cafes, ift. The Levari was in the 
Courts below, for there, they could not 
word it by a Fieri in Procefs : becaufe 
they could not alter Property in the 
Writ; and therefore it was a vain thing 
to conceive a Writ in fuch a Manner, 
as could not. be executed j and if there 
was a Sale, as fometimes there was, by 
a Grant from the King, or now by Pre- 
fcription; yet fuch Grants coming in after 
the Procefs were fettled in the inferior 

Courts ; 

* Ua^e the Money \ make the "Mfiney ; taufe theAhney /^' 
he made ; caufe the Money to he lerviid. 
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Courts ; the Levari is the Form of the 
Bxecution 5 and they have no Fieri faci^* 
as I but howevet, that the Goods might 
not be taken as a pain without any Relief 
to the Subjc<a, there is a Writ* iie JEx-'^*^- 
ecutione Judicii^ on which Writ the She- ' •♦^^ 
riff has Authority to fell the Diftrefles he 
has taken on the Levari^ or to take and 
fell the Goods of fuch Recovery 1 and 
the Rcafon of this Writ was, to remedy 
any Collufion between the Sheriff and the 
Jlecoveree, or the inferior Lord and Re- 
coveree ; for when they had taken the 
Goods, they would either keep, or re- 
flore them as they faw Caufe, and make 
the Execution fubfervient to their own Be- 
nefit^ and not as it was intended, a Paia 
to make the Party perform the Judgment ^ 
and for this Rcafon, the Writ •}•, de Jieri 
facias Executionem^ was granted to com* 
pel the SheriJBF to make Execution of the 
Goods he had in his Hands, and thd Judg<^ 
ment having given him Authority to le- 
vy, the Writ gives him Power to fell what 
is levied j but if there be no fuch Judg- 
pient he muft return that, on the Altai, . 

and PlurieSf for the Writ is not judici- 
al, or ifluing from any Record, but is 

B3 



an 



* For Exeeutiwi of th$ Jwlimeni* 



f For ctmfifg 
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an ' origioal Writ, which gives him Au- 
thority to execute fuch Judgoient by Sale*' 
?*£'i^^5'" Thirb wafc the fame fort of Writ at. 
iHJt.' filler. 44s*Common Law, which was called z Si re-- 
cqgm/eaf, which was, where there was a 
•• Recognisance in the SHerifTs Court, tb»t. 

it (hovdd be Icvyed * de Bonis & Catallis^ 
9S)d thereby, give Authority to fell, wrhich 
waS; the Words the Levari made ufcof in 
&e Procefs of their Court. 

In the jiliaSy the Phraft was -f^tfr/ 
JscUii Executitmem juxta Tenorem Mandati 
mftri*, and fometimes they. had an origi- 
nal Procefs by Difiringasy which wa* in- 
difierently ixude ufc of with the Leveri ; 
but the Dijiringds being the Kicg s Writ, 
if the Money was not piid, the Goods^ 
were forfeited, and therefore they had a; 
Vcnditicni exponas^ and though Fitzberbert 
pots a ^en on it, yet it feems to be Law ; 
bccaufe on every DifiringM on the Writ of 
the Ring, if the Matter was not performed 
for .which the Difiringas was made, the 
% » Goods were forfeited, and they did not in 
this Writ, as in the ancient Procefs of the 
King, make ufe of the Words diftringas^ 
inmriy fS fieri. 
D?'^*^ Secondly, the Levari in the Courts 
' pio'w.44T- above, was either upon a Recoj^nizanceji 
JUfr*S9.3«^ ^ or 

, ... 

.« Of the Goods aiut Chatielt. f Caufi E:vuMiim 

fo hi moiU accfdittg /# thi Ttmr §f our Command* 
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cr in the King's Proccfs; the Levari was 
particularly diftinguifhed upon the Re- 
cognizance; becaufe the Form of the 
Recognizance was, that it (hould be Icvyed 
* de Bonis & Catal/is, Tern's & Tenemen- f. n. b. 593. 
iisj ad quafcumque manus dtvenerunt^ and ^^^' 
therefore, the particular Words Levari^ 
are chofen upon fuch Recognizance, be- 
caufe the Words Fieri would not have 
extended to the Lands, as well as the 
Goods, fince he was not to alter the Pro- 
perty of the Lands themfelvcs on fuch 
Proccfs, but only to levy it out of the 
Profits. 

In the King's Gafe, th6 firft Procefs 
runs by way of habeas^ which was one 
of the Words anciently ufed in Exccu-^ 
tions, and they chofe this Word, which ' 
was an Exprcffion of a Summons to give 
Notice to have the Money, and likewifc 
gave Authority to the Sheriff to levy it, 
that the Debtor might not make away 
the Goods to defraud the King ; for by 
Magna Charta^ the Land of the Debtor 
could not be feized, nor his Security fucd, 
if there were Goods. and Chatties of the 
Principal to fatisfy. 

In Cafe of the King the fecond Procefs 
' was a Levariy and they made ufe of this 

B4 Word, 

• 'Of the Goods and Chattels, Lands and Teiiements^ intg 
n^bpfofmer Hands they came, 

s 
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Wofd> becaufe the Procefs was to rui> 
not only to the Goods, but on the Pro- 
fits of the Land itfelf, arid herein like- 
wife they inferted the Capias on the Pcr- 
fon ; becaufe it appeared on the* SherifTs 
Return oh the Summoniter*« Procefs, that 
he had no Goods to fatisfy the Debt; 
and in that Cafe, the Body was liable by 
the Prerogative of the King; for though 
in a private Cafe, the Body was not liable 
to fatisfy the Debt, becaufe the King had 
a Right to the Service of his Body, yet 
when it was for the fake of the Public, 
as for imbezzeling the public Treafure, 
the Body was liable. 

The third Procefs in Behalf of the 
Grown was, extending the Lands; for thb 
Lands themfelves being held mediately 
or immediately from the King, were as 
much fubjeft to the King's Demands by 
the Judgment of his Court, as if there 
had been a Refervation on the original 
Tenure; and therefore bound the Lands 
from the Time of the Record of fuch 
Debt before the Execution ifTued; for if 
they had not determined, that the Record 
would have bound theXands themfelves, 
as firmly, as if it had been in the feu- 
dal Patent, then it would have happened, 
that the Subjed:, by an Alienation of his 
Land, might have defeated the King's 
. Execur 
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Execution, which muft frequently hap- 
pen, fince the King was to give Notice 
before he could fcize the Land itfelf. 

Thirdly, having thus confidered the 
Levari'^ the laft thing to be mentioned 
is, the Fieri facias upon the Judgment at 
the Parties Suit; and here the Words Jieri 
facias were chofcn to diftingui(h this 
fort of Execution; becaufe it was only 
* Je Bonis & Cataliis, and not to be raifed 
from the Profits of the Lands them- 
fclvcs; and the Words, feri facias in the 
fcveral ancient Sorts of Executions, were 
the propereft to be made ufe of on a 
Judgment againft the Party; for the 
-Goods only were liable to an Execution, 
and from hence forward, they never fent 
Execution • againft the Goods by the 
Words Levariy but on the Fieri only, 
and the Word Levari^ on the * Bonis 
& Cat alii Sy became obfolete, unlefs in the 
Cafe of ajf recognofcaty where for the 
Reafon above mentioned it remains till 
this Day; and Wefim. 2. cap. 18. which 13 Ed. chap. ig. 
gave the Elegit ^ having mentioned the ^'' * ^°*- 39s- 
Elc6lion to be on iht fieri J aciasy or on the 
Application of the Goods and Lands, has 
affirmed this Diftin(Stion,and pinned down 
the Difference then taken, and has made 
th^ fieri facias a fpecifick Writ for anExe- 
' cution 

• Of the Goods and Chattels. 
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cation on the Judgment, and the Levari 
for the Recognizance; but the Levari 
remains for the Recognizance ; notwith- 
ftanding the Word of the Statute; be- 
caufe the Levari is to charge the Profits 
of the Land, as well as the Goods and 
Chattels, and therefore Proccfs on the 
Recognizance could not be hy fieri facias 
only. 

Having thus confidered the Nature of 
the ancient Executions, we come now to 
the Time in which Judgments at Common 
Law were to be executed, and how reviv- 
ed; a Man by Judgment, authenticated 
his Debt, and it gave an Authority to the 
Party to fue his Execution within a Year 
and a Day; but if he did not, it was pre- 
fumed to be paid, and after that time the 
Law allowed him to plead Payment, and 
a Releafe of fuch recorded Debt ; and the 
Rcafon was, becaufe all Judgments were 
to be rendered efFeftual within a com- 
petent Time, which was the fame as in 
the Caufe of none Claims, viz. a Year 
and a Day; and therefore the Pledges 
that were put in for the Principal * ad 
ftandum ReSlOy were amerciable, as well 
as the Principal, during the Year and the 
Day 5 and thofe Amercements were iflued 
in Procefs by the Officers during that 

Time 

• To have Juftice. 
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•Time by Levari facias in the Lord's 
Court, and Fieri facias in the King's Court; 
and if the Party had paid the Mopcy, and 
fatisfied the Amercements, the Judg- 
ment ftood in full Force, and the Party 
could plead nothing on an Execution 
taken out after fuch Payment; becaufe 
the Judgments and Amercements did not 
appear to be fatisfied, and therefore the 
Party was put to his Audita S^uerela^ in 
which the Execution was difcharged; 
but the Judgment ftill remained in Force, 
as not being annulled by the Return of a 
regular Execution, or by the Entry of an 
Acknowledgment of Satisfaction upon 
Record; but at Common Law, the Party, 
nor his Pledges ftood to any Execution 
fued out, or Amercement afFeered within 
the Year and Day, and therefore if the 
Party had not got Execution, nor the 
Court afFeered, nor the Officer levycd the 
Amercement, there was an End of all 
Proceedings by way of Execution on the 
fame Judgtpent; but they .might bring 
an A<9:ion of Debt on that Judginent, or 
Debt fpr that Amercement, if it were 
affeered within the Year; and in fuch new 
Anions, there were new Pledges to be 
put in upon the Default of the Defen- 
dant's appearing on the firft Summons, 
find the Defendant might plead a Releafe \ 

becaufe 
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becaufc under Seal, fubfequent to the 
Judgment, as a Bar to the Aftion upon 
that Judgment, and he could have no 
Execution at Common Law; after the 
Year was out, he could not have pleaded 
Pa)mient, for that would have been put^ 
ing it on the Oaths of Men, to overturn 
M Ed. 4. 6. the Validity of the Judgment. 

This Time of Limitation of Judg- 
ment, was not only in perfonal but real 
Adlions; for though the Judgment on a 
real A<aion fettled the Right of the Land 
for ever, as in the perfonal it 'did the 
Right of the thing in Demand ; yet that 
Judgment could not lie dormant for ever, 
to be executed at any time; for then 
' dormant Judgments would over-reach 
Conveyances between the Parties, and 
therefore there was but a Year's time to 
execute fuch Judgment, which Judg- 
ment over-reached all Conveyances, and 
forced the Party to his Audita ^erela ; 
but after the Year, the Judgment over- 
reached nothing; but he was put to his 
Scire Jacias on that Judgment, and not 
to his Aftion, for the Right of the Land 
had been already determined, and there- 
fore it was only to revive the Determi- 
nation touching the Lands, unlefs fome- 
thing had been done by intermediate Con- 
veyances; and fo upon Annuities which 

were 
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were formed upon the Model of Free- 
holds; the Right of fuch Annuity was 
fettled in one Writ, and revived by Scire 
facias*, but in Debt, if the Judgment 
was not executed, the Debt was pre- 
fumed to be paid when the Judgment 
loft its Force, and therefore the Law gave 
no Scire facias, but a new ASion. 

We now come to the Divifion of Exe- 
cudon^y which in Matters perfonal is, 

1. Fieri Facias. 

2. Levari. 

3. Elegit. 

4. Capias andProcefsto Outlawry. 

In Matters Real. 

1. Habere facias Seisinam. 

2. Habere facias possessionem. 

And then we ihali confider when a 
Scire facias is neceffary to revive a Judg- 
ment, and warrant the feveral Sorts of - 
Execution. 

First of the Fieri facias. 

This Writ at Common Law, bound s co. 171, 
the Defendant's Goods from the Tefte of cro^ELV^^' 
the Writ, fo that any Sale after that was ^llip,] '7*' 
void, becaufe the Goods from the time »"• 4. 14. 

r9H.6. 57. 58. ^.; 
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of the Tejld were attendant to anfwer the 
Execution; for the Execution at Com- 
mon Law being only on the Goods, if 
they had not allowed the Goods to be 
bound, as if the Party had transferred 
them, they thought every Execution 
might be avoided by Sale ; and 'twas pre- 
fumed, that the Sheriff (hould execute 
fuch Writs immediately, and that there 
would be Notice in the Neighbourhood, 
that they might not be deceived ; but the 
Goods were not bound by the Judgment; 
becaufe the Judgment was in force for a 
' whole Year; and it would be hard, that 
none againft whom Judgment vvas pro- 
nounced, fliould buy or fell within that 
Time ; but Men abufed the Notion of the 
Retrofpedl of the Goods being bound by 
the Tejie of the Writ to make Sales un- 
certain; for they took out Writs one 
under the other, without delivering them 
to the Sheriff, by which they bound the 
Goods of their Debtors, and confequently 
made their Sales, and all Commerce un- 
certain ; to prevent which the Statute of 
jj9c^»'- »-^«M- Frauds and Perjuries bound the Goods 
fcy'i juc. c. 17. only from the Delivery of the Writs to 
^^•^' the Sheriff, which was no more than 

reftoring the old Law, which fuppofed 
the Writ to be delivered to the Sheriff 
immediately from the Tejle-^ but if a 

frau-, V^i 
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fraudulent Sde was made before the Tefie^ 
it is bad by 13 E/iz. cap. 5; and Badges 
of fuch Fraud are, where the Defendant 
ftill continues in Poffeffion, or where the 
Deeds are made fecretly of the Sale of all 
Goods and Chattels > in fuch cafe, though 
the Sale be for a valuable Confideration^ 
yet if it is not made * bond jide^ for a 
valuable Confideration, it is not good, fince 
the Conveyances are not made to transfer 
the Property, but to protedl the Goods in 
the Hands of the Defendants againft the 
Execution of Strangers; but if the Deed 
is executed the fame Day with the Exe- 
cution, the Execution (hall take place 
without Inquiry of the Fraud of the 
Deed; for the Law allows no Fradtion 
of Days, and therefore the Goods are cro. ei. 440. 
bound from the very Beginning of the 
Day in which the Execution is tefted. 
By virtue of this Writ, the Sheriff on the » saund 47- 
Seizure of the Goods, had fuch a Pro- 
perty in them, that he could maintain 
Trefpafs, or Trover 5 for he had the ^- *«*• 
Goods to fell, that he might have the 
Money in Court; and therefore, when 
he had feized the Goods, he had the Pro- * v«t-4i8. 
pcrty m them for that Purpofe ; and if comb. 33. cro. 
the DefendaiU dies after the Tell, either igg.' Ld.'Raym! 

before or .fince the Statute of Frauds, J^rs^ol^'io';": 

the ^* ^^' ^3°» 
241. 

• Honejtly. 
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« 

the Fieri facias may be executed on the 

Goods in the Hands of the Executor, be- 

caufe the Sheriff was ip titled to feize them 

from the time of , the Writ, and there- 

fcre the; Death of the Parties made no 

Alteration in the Title j but the Sheriff 

might feize them into whofe Hands iO'^ 

ever they came; and the Statute wa« 

made only for Strangers, not for the 

Executor. 

Noy. ro7,Lutw. ^o Payment to the Party will dif- 

\zVuo6. 385. charge the Sheriff's Power by the Writ^ 

3l!'v"4%o4. becaufe he is commanded by the Writ 

s,r Tho. Jones, xo \\2l\c thc Moncy in Court, there pub- 

Frccm.Rep.453, lickly to pay the Party, which can- 

skfn. 655. not be fuperfeded by any private Agree- 

I shom^tg. ^^^^ between the Parties, fo that if there 

cro. Eji2. 404. be Payment by the Sheriff to the Plaintiff, 

>iMJd.z3o. with an Acquittance fubfrquent to the 

Tejie of the Writ, and before the Return, 

that cannot be fet up to difcharge thc 

Sheriff, if he returns on Record Fieri facias 

& paratum habeo^^ unlefs the Acquittance 

be pleaded as an Eflopel and totally relied 

upon. 

Godb. 147. pi. If the Sheriff levies the Mor>ey on the 

f stw^l^ti: Defendant, and delivers it to the Plaintiff, 

fuvTzo;/''' unlefs it be paid into Court, the Plaintiii 

is not efloped from having a hew Exe-- 
cution, for the Money being by the Writ 

to 

* / have caufed to he made. 
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to be paid into Court, the private Pay«- 
ment is no Satis&dion, for the Writ is 
not obejgd^^' and if the Sheriff return 
Fieri |PMP) and do not pay the Money 
into Court, the Plaintiff has his Choice of 
a new Execution againfl the Defendant, or 
a Dijiringasy 6t a Fieri faciaf^ or Elegit 
againft the Sheriff; becaufe he has ac«- 
knowledged the Debt on Record, which 
is tantamount to Judgment by Confeflion ; 
and therefore the Judgment may be ex- 
ecuted againft himlelf. 

If the Sheriff pays the PlaintifTs De- Hob. M7. 
mands out of his own Pocket, he may 
yet levy it on the Defendant's Goods, for 
the Authority given him by the Writ 
does not ceafe by fuch Payment; but if 
the Defendant pays the Money to the 
Sheriff, this is a good Difcharge, for then 
the Sheriff has made the M9ney of the 
Defendant's Goods according to the Com- 
mands of the Writ. 

The Sheriff is by the Writ, com- 
manded to levy the Debt * de Bonis & 
Catallisy and is therefore indemnified as 
far as he a6ts neceffarily in order to the ,... jb* 

taking of the Goods, and therefore, if he ^*^*«'te»4(6te^. 
breaks open a Cheft in which Goods are g;/ p^. 54^ ^ 
locked up, or a Barn not adjoining to a 
Dwelling*houfe, which is made for the 

C Con- 

• Of th9QQ9di and Cbatttls. 
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Confervation of Ggbde only^ he is indem-*> 

aified by the Writ ; but he is not by the 

Writ authorized to break the Dwelling-^ 

lvm(hf which is built for tht4iliVte(9:ion 

Bwwni*so. of the Man, and hi? Fanaily; if he gets 

t6t. Mo. 668. mfo the Houle, the Uoors being open, 

Biil^ol; D.u! thia-e begins th^ Execution, for the reft 

«»• 350* of the Houfe is only for the Proteftion 

of the Goods, and therefore he may en-p 
tcr and finifh the Execution of his Writ : 
but though the Sherif be a TreipaiTer in 
the Execution of the Procefs, yet when 
the Writ is ferved, and the Money levied, 
the Plainpff (hall have the Benefit of it, 
and the Party i$ left to his Remedy againf^ 
the Sheriff. 

BffT the Frate^ioB of a Man's Houfa 
extends only to himfelf and Family; for 
if a Stranger, to elude the Execution, re^ 
eeives the De&ndant's Goods into his 
Houie; th^rc the Sheriff's Authority ftiall 
reach them, becaufe a Defign to elude 
the Law (hall not be protedtedby the 
Law> the Sheriff might feize 1^ in the 
granger's- Houfe, becaufe the Defendant's 
leaving his own own Hau& has waved 
the Benefit of the L^w. 

This protecting a Man in his awn 
Houfe, was very agreeable to t;!hfe ancienl 
Law; becaufe in p^rfona} Contra^s, they 
did only fubjedl their Chattels, and not 
their Perfbns, nor Freeholds; a^id though 

after- 
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afterwards, by fiibfcqucntXs»ws, the Frce- 
JioM, Md Perfon were made liable to 
£xec»tion, yet tbey have not t^kcn away 
the iPrhilegc jsl Man had by ^Copicnoa 
J^^w. to defend his own Houfe, which 
ftill continues; but where the Execution 
is hy ^ Haiere Jacias Sfifinam & :PoJfef^ 
Jmwty he m^ brcstk open theDoors^ 
becaufe the. Comtpand is to deUver the 
Freehold; to the PUintifF, which by the 
Judgment of the Liawhas been adjudge 
«i to be the. Plaintiff's, .and not the De- 
fendant's. 

:By this Writ the Sheriffs have Autho- Dnit. ,^5. 
.rity to. fcize every thing that is a Chattel, 
viz. 1 Leafes, and r|- :Frii^us Indujiriaksy ow^ 70, 71, 
iis Corn growing, which goes to the 
JBxecutor ; but .Furnaces, Apples upon 
Trees, which belong to the Freehold, ^ 
and go to the Heir, thefe cannot be * 
iei^ed by the Sheriff on this Writ; be- 
qs^u/e they are not % Bona & Cafallay and cn. jac. 73. 
cpnfequentty not within the Authority of ♦^•Z^- 
the> Writ, and at Common Law the Free- 
hold could not be touched by an Execution. 

The Sheriff has by this Writ Autho- 

fity to fell a Term for Years ; but if he 

miftiikcs in reciting the Commencement, 

^and End of the Term, this is no Sale; be- 

C 2 Caufe 

• Cau/e t9 have Sejfi/t and Foffeffion. f FrMtt of 

Indupry^ % Goods andGbatiits. 
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caufc a Term ought to have a certain Be- 
ginning, ^nd a certain End ; and tf he 
miftakes the Cottimencemetit or the End 
of the Term, he does not fell the fame 
Terni that was vefted in the Defendant, 
and therefore the Sale is void. 

But if he fells it with the^ general 
Words, '' All Title, Eftate, Right,* and In- 
tereft of the Defendant," the Sale is good, 
though there be a Miftake in the recitinj 
df the Commencement, or End of fuel 
Leafe ; for the Sheriff has the fame Au- 
thority to fell the Defendant's Goods in 
order to execute the Judgment, and pay 
the Defendant's Debts, as the Defendant 
had over his own Property ; and there- 
fore, as fuch general Words would have 
paffed his Chattels from the Defendant, 
fo it (hall in ihe jCafe of the Sheriff, who 
is to fatisfy the Defendant's Debt : fee how 
it is in an Elegit hereafter : if the Sheriff 
fells the Term by Virtue of a Fieri facias^ 
and the Judgment is reverfed by Writ of 
Error, the Defendant (hall not be reflored 
to the thing in Specie^ but in Money, for 
which it was foldj for xht Fieri facias 
gave the Sheriff Authority to levy the 
Money * de Bonisy fo that he was obliged 
to turn the Goods of the Defendant into 
Money, and therefore, the Reftitution 

muft 

* OftheGwds. 
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muft be of what the Execiation had taken 
from him, which was Money; and not 
of the Term itfelf, for then no Body 
would buy; and therefore a Stranger's 
Intercft, which comes to the Term by due 



Courfe of Law, cannot be affedted byMi- 
Reverfin of a Judgment between the 
Parties to which he is in no wife privy. 

The Sheriff, is bound at his Peril tooait. 14^. 
take only the Goods of the Defendant ; 
and if he doubts whether the Goods 
(hewn him are the Defendant's, he may 
fummon a Jury * de bene effe^ to fatisfy 
himfelf whether the Goods belong to the 
Defendant or not ; this will juftify him 
in returning, that the Defendant has no 
Goods within his Baliwick, and mitigates 
Damages in an A<flion of Trefpafs, if the 
Gopds feized (hould not happen to be the 
Defendant's. 

The Sheriff on this Writ may return, Yeir.44. 
that the Goods remained -f in Manibus \l;;'^^}^' 
pro Dejeiiu Emptorum^ and this Return is J^^'^^- 
good, b^caufe the Sheriff is direfted to sid.*438V 
levy the Money from the Goods, which m^";*^;/^' 
implies an Authority to fell them; yet he 
may not be able to find Buyers, and there- 
fore, fuch Return is to be allowed; but 
after this Return, a Venditioni exponas 
may iflue, to give the Sheriff further 

C3 Power 

* Condiiionallj, f In Hand fir want 9/ Buyers, 
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power to felf after the fir ft Writ is ttr 
turned, and to oblige him^ fo to db ; folf 
though he may fell after the RetJatn', 
firice by the Seizure h'tf had the Property 
of the Goods iti order for Sale; yei hte fe 
not obliged to fell' \^ilhout this Writ, and 
thei*efore it iffucs out, ih order 'Ulal tb& 
Sheriff ftiiy briBig the Money into Court; 
th6 old Sheriff may fell by Virtue 6f the 
saund. 164. 165. Fieri facias aftef be is out of the- Office^ 

without a Venditioni exponas ^ for by tfce 

Seiiiure, he is aftfwerable for fhtf Vjlue 

of the Goods to th^ Far ties^ ; though if 

he returns, that they may be U'pdtt hi* 

Hands for watit of Buyers, this is a good 

Return; but if he does not fdl them', 

there (hall iffue a Di/iririg0as to tke liew 

Cfo. jac. 51^ Sheriff, to diftrain the old one, till he 

^*^* fells them, afld pays hkn the Money over, 

Godb.a76. which hb is to have in Court; out no 

Venditioni exponas go6s to the old Sheriff, 
becaufe he ceafes to be an Officer of the 
Court. 

When the Seriff has by Virtue of the 
Fieri facias feized any Goods, the Pro* 
perty of the Goods is altered by the Au- 
thority of the Law, arid therefore if a 
Writ of Error be brought, and a Supef^-^ 
fedeas iffues, it does not hinder the Sheriff 
from proceeding to fell on fuch Execu- 
tion, and he may do it after fuch Super-- 
' - fedeas^ 
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Jedeas^ which is no tti6K ttOiti a fteftrainic 
{tism prOceedin:^ bn that Writy if he has 
x);ot alre^7 proceeded dpdn k, afnd k not 
a Writ cf Rcftitui^n to reftore the Oood% 
if he 'has ailready altei^dd the Vt^tfitttf^ 
and tlkrtffore if the Prc^rty is dter-^ 
ed h^ lis at iJbttt^ to proceed accord* 
log to the Commfaiid df the firft Wriv^ 
'finite the Property V9zs altered by fach 
Wrir^ before the Supeffedeas > but iiP the 
Superfeadeas had iflued, * quiaimprovide^ 
there the Dbfeifdaftt fl^Ould have beca 
reftored to his Goods; for ftiich Supeyfi^ 
dess^ is in thie Na^ture of a Reftituriof>, for 
io £tt£ a(ide the jRr^;^> facias^ becaufe it 
iifoed rri^egularkf : if the Sheriff has ftize<l 
Goddam ort^ thtf Puri fdcia^y though the 
PkfSiVAff in Error h^ a Superfedeas after- 
yirards, by whiich the Sheriflf is ordered to 
flop further Execution ,^ yet thie Property 
of the Goods beittg alfered^ by che Seizure, 
the Sheriff nlay (^\\ them^ as we have 
afreacfy fekf, and \i he does not, the Court 
wfft aoffvard a Vendkkni ixpmas^ even 
thouglf thcj OFigittal Recot^d be removed ;^ 
for upon filing the Wiefi facia^^ there is 
a; Rrccord in Court fufficient to ground 
fitn^ Procefe upon. 

If the Sheriff returns that he hasi^i^M,,^ 
Goods to the Value of 7a/. which re- ccSi'iJ^';^'^'- 

C4 main 

♦ B^m^ krigularlj. 
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main in his Hands. */r^ DefeBu Emptor 
rum^ it is no Eftojpcl, but that he; may 
fell them foFlctsT^for it appearing on the 
Return, that they are not fold, but that 
they remain in Specie m his Hands, the 
Value cannot be fo fet, but that it may 
be altered between that and the Sale; 
therefore, if on the Venditioni exponas it 
appears, that he has fold thofe Goods for 
lefs, the Plaintiff may have a new Exe- 
cution for his Debt. . 
cro. jac. 515. But if the Sheriff returns, that he 
H^^ 205^106. has taken -f Catalla to the Value of 100/. 
Danv, Abr. 79. ^^^ ^}^gy j^g aftcrwards for want of Meat, 

the Plaintiff fhall have the Value from 
the Sheriff, becaufe by,the Sheriff's own 
Default, it is become, impoffible, that it 
fhould bcf reduced to any other Certainty,, 
than what is mentioned on the Return. 

If a Fieri facias, iffues, on which the 
Sheriff feizes Goods, and makes no Return, 
'tis illegal to iffue a fecond Fieri facias ; 
for the Plaintiff ought to follow the firfl 
Execution on which the Property of the 
Defendant's Goods were, altered, and get 
a Return of the Writ j and if he iffues a 
new Execution itiserroneousj becaufe the 
Defendant is not to be doubly charged 
f. by the Judgment, and the former Exe- 
cution having altered the Property of the 

Goods 

• For nuAnt of Buyers, \ CtUtU, 



v. 
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Croods to the Value, the Judgment from 
that time is no Lien upon the Defendant ; 
and therefore^ if the Plaintiff iffues a Fieri g«^i». i47-a7«- 
facias within the Year, on which there 
is no Return, but the Sheriff has levyed 
Goods to the Value, and afterwards brings 
a fecond Fieri facias^ an Aftion will lie 
againft the Plaintiff. 

If the Sheriff takes Goods on an Exe- wcft. 1.0^17. 
cution, he cannot return Refcous^ becaufc weft!^».«jl3a. 
he ought to have taken the Pojfe Cd?^;/- ^J"*- 4i». 
tatus^ for which fee Hijl. Common Pleas^ "* '^' *'^' 
p. 23. Wherever the Sheriff returns a 
Seizure of the Goods, a Scire facias lies 
againft him ; and fo if he returns a Refcue; 
becaufe by that Return he charges him- 
felf with the Seizure ; for it appears, that qoih. 176. 
the Sheriff has levied the Goods of the 
Defendant^ fo that the Judgment is no 
Lien upon the Defendant's Goods. 

But if the Sheriff returns a Capias to 2 sauna. 544. 
Part only, a Scire facias will lie for that ^'^•^"•539. 
Part, and Fieri facias for the Refidue. 

If the Sheriff levies the Money upon sir wm. jdow, 
a Fieri facias, though he makes no Re- ^^^] ^^^; ^^* 
turn upon the Writ, yet an Aftion of 
Debt, Account, or AJfumpfit lies again ft 
him,. and his Executors; becaufe it is a 
Debt in the Sheriff by the levying the 
Money, and the Defendant by the Sheriff's 
levying the Money upon him, can on a 

Scir^ 
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Scire facias to have Execution, ptead tlm 
in Bar, or upon a fecond Fieri facias^ re- 
lieve himfelf by an Audita ^erelay for 
the Lien of the Judgment is difcbarged, 
by the Sheriff's executing the Writ, and 
if the PlaifttiiF had not th^ Adion againft 
the Sheriff, he would be remedilefs. 
S^^^i^1*i,« If the Sheriff has levied Part of 

the Debty as luppofiofg tike Debt to be 
400/. and 160/. is levied, if a iecoivd 
ExecutioD ifliies for the whole Sum, this 
is erroneous ; becaufe Part of tbe Judg- 
ment was difchargedy and therefore the 
fecond Execution ought to recite, how 
much was levied, and to command the 
Levying of the RejQdue. 
oSi^r"' 97. !r the Sheriff return ^mdla Bona^ but 
sid/276/ that the Defendant is ^ Ckricus^ Benefit 
ciatusj mn bahens laicum Feodum^ then 
there goes a Levari facias to theBithop,^ 
\qvu^ de Terfis & Catallis eccUfiafiicis 
levari faciat the Debt, and then it feeim, 
that the Bifhop iets out the whole Pro- 
fits, except what h neceflary for the 
Cure, to fatisfy the Debt;, but if the 
Bifhop retuims, |[ quod nuUa baiet Bona 
ecclej^^ieay an A6)ion will lie for the 
falfe Return,, and the Coort will O0C aUow 
hitn to amend It. 

Of 

+ J btnefUtd Ckrgynum^ hamng no Lay Fa, 
% Thai hi cau/e to hi levied of the eccUfiapical Goods mid 
Chattels^ X Ibai be has no tccfefiafiical Gppds^ 
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Of tbe LfvARi. 

TtfiS id the inoft ancient judicial Pro- Braa. 440. 
ccfi df the Law, though « now con- 1^:^'^^ 
tSiiu«8 en^^ in thYecGafe^j -ofe. in thc^3<». 
0)4n#^ aMW Manor Court, RccogmMnccs 
ife Chancery^ airf a Recovery aigainft tfre 
Heifr ODi th« Lands' of hfe Anccffor fty 
DeSTcejiL 

'iH^s^Prdcef^^ appears in tht! Books un** imn thetee 
d«r feveraf Nsimcs^ btrf ftiff amounts f ^"^SiK. 
flw feme TMn^; m mefne Frocefs, it rs *"**• 
calk^ aiv Att^hfAtnc of Goois and Dn 
Itit^ in&fnte; but ki Executions it isr 
alv<^5« catted a Lnfari; and it fs to be 
kfk)Wii, tfifat <he Ejcecutionf at Common 
LdW Wtttottlfz Pain or Sei^trre, to com- 
pel <hc Party to do the tfrirrg commanded, 
and the Commstod to levy the Money ad- 
judged, was owly a Command to diilrcfs 
<he Farti<^* in their Goods and Chattdsj^, 
L^iwfe ^nd T^nements^, tlH they bad obey- 
ed j fo that tfee Words of the old Writ 
ire, ♦ ^ Precfprmm tibi qnoti diftringas 

h. pet T'etraty BCatalta^ it a quod nee 

ipfe nee alt qui s pro eo nee per ipfum Ma- 
t* numapponat^erriSyTenementis^BladiSy 

nee 

m I 

*Wifa>kMAfidy9Ui9SfirainB. hj Us Landt and Chat- 
iels,fi that neither he nor any one fir him or hy himyput their 
Hands iifm thi hands^ Tiftinmn, Cern, or ether CiaHels. 

5 

J 
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" nee aliis Catallis " Or thus, " * If a 
*' diftringas eum per Terras & Cat a I las 
** quod capias omnes Terras Gf omnia Ca- 
talla fua in Manum Domini Regis^ de-- 
tineas quoufque Rex aliud inde precepe^ 
rit Gf de.Exitibus refpondeat Domino 
Regi.'' and in this Cafe, they at laft 
came in the King's Courts to give more 
efFcdaual Remedy than was given in any 
other, -f* adjudicare querenti Debitum pe- 
titum-y from hence in Executions they 
went one Step further, to command the 
Sheriff to levy a certain Sum mentioned 
in the Judgment, by which the Sheriff 
had Authority not only to feize, (which 
was done at Common Law) but likewife to 
fell the Goods fo levyed in order to pay the 
Plaintiff his Money j and this more mo- 
dern way of tranfadting the Levari^ is 
what ftill continues in the fuperior Courts, 
as being the mod commodious ; but in 
the inferior, where they cannot alter the 
Property, the ancient Way of levying as 
a Pain, continues to this day \ and if the 
Sheriff in the King*s Court, cannot on 
the Levari find Buyers, there (hall iffue 

a 

* Tbatyoufo diftrmn him hy bit Lands and Chattels , that 

you takt all his Lands and all his Chattels into the King^s 

Hands , and keep them till the King /hall gi*ue other Command 

touching them, and lit him an^er the Profits to the Lord the 

King. 

f To adjudge to the Plaintiff thi Debt in Dememd. 
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a fecond Levari to levy the Money for 
the Goods fo taken, and the Reddue from 
the other Goods of the Defendant. Wc 
will now fee, 

ift. How the Levari flood in the Kitch. i»7. 
Court of the Manor, or hutidred Court j 
gnd here the Levari is only a Pain to 
make the Party perform the Judgment^ 
and the Sheriff cannot in fuch Cafe de- 
liver the Goods to the Party, as he can 
in the King's Court, but the Goods mufi 
be kept in Safeguard till the Defendant 
has fatisfied the Plaintiff the Condemna- 
tion-money, unlefs it be, where there is 
a Prefcription to iffue a Levari^ and * tot. 137 «• 
thereon to fell the Goods, as often there ^ ^* ^** 
is in the King's Hundred; and if there be 
a Writ; * de Executione fadenddy the 
Sheriff, or Bailiff of the Hundred may 
fell the Goods fo taken by Diflrefs, and 
fo if a Debt be acknowledged in the 
Sheriff's Court, the Sheriff may fell on 
a Recognofcat^ but in mefne Procefs, the 
Goods are not forfeited on the Levari in 
the Lord's Court, as we have already 
taken notice of in Title Replevin."^ 

2d. Th IS fort of Levari^ is on a Recog- 
nizance in.the high Court of Chancery, and 
this returned- into the Court of Chancery ; 
becaufe it is an old original Writ, that . 

iifued 

* For doing Execution. 

♦ Gilb. Law o/DipeJes, i^c. p. 25, 26. 
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ligation! is obliged as well as the Anceftor; 
and therefore, if .he fays : nothing, or 
pleads a falfe Plea, he makes the Debt 
hljs own ; becaufe h^ is prefuiped to have 
received the Value of the Obligation $ but 
fince he is only.Debtor in refpe£l of the 
Land, therefore if he confeiTes the Debt, 
and (hews the Creditor the Land which 
is his Debtor, he difcharges his own Per- 
fon, and EfFedls, (ince he gives up that 
to the Creditor, for which he is bound 
in that Obligation; and hence on this 
Cafe, the Judges had Authority to make 
out fuch Writs, becaufe the Heir in his 
Plea fet forth the Land fubje(ft to the 
Debt. 

Elegit. 

13 Bd. chap. 18. This Writ is given by Wejim. 2. cap. 

18. for by Common Law the Land was 

9 lod. 394^ 395. not liable to any Debt, not only, becaufe 
the Debt was contraded upon the perfo- 
nal Security, but alfo» that the Lord 
might not have a Stranger put upon him; 
but thofe only were to enjoy the Land, 
who came by feudal Donation ; but this 
Statute gave Eledtion to the Plaintiff to fue 
a Writ * de Fieri Jacias de Bonis & Ca-^ 
tallis Dsbitorisy or that the Sheriff (hould 

deliver 

* ^0 caufe to he made of the Goods and Chattels of the 
Debtor, 
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deliver to him all the Goods and Chattels 
of the Defendant, ^ prater ea Boves, & 
Afro$ de Carrucay ^ Medietatem Terra 
fua quoufque Debitum fucrit levatum per 
rationabile Pretium G? Extentum. 

By this, two Things arc done, 

ift. The Goods and Chattels of the ' 
Defendant are delivered to tl>c Plaintiff. 

2dly, The Moiety of the Lands and 
Tenements. 

First, the Goods and Chattels, and they 
are delivered -fper rationabile Pretium^ as 
the Lands are \per rationabile Extentum % 
but Terms for Years, which are Chattels 
real, and an Intereft out of Lands and , 
Tenements^ may be delivered as Chattel, 
*\ per rationabile Pretium^ or as Profit out 
of Lands % per rationabile Extentum-^ and 
htncQ, if a Term for Years be extend- 
ed, and valued at a certain Value in grofs, 
and delivered to the Defendant, and the 
Debt is more than levied out of the Pro- 
fits of other Lands, and of the Term, 
yet he fhall not account for the Profits of 
the Term, nor deliver up the fame j be- 
caufe he had it at a flated Price by the 
Elegit^ and the Lands and the Tene- 

D ments 

** Exceftt Oxen and Beafls of the PltFua^ and half -his 
Land, until the Debtjhall be levied hy reafoHahlt Price and 
Extent. 

•f* By reafonable Prices 

J Bj reafonable Efctent, 

5 
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ments were only for the Remainder ctf tbtr 

Debt, and therefore, the Profit of them 

Will only go towards fatisfying fuch Re- 

hX ^V^^' mainticr 5 and for thcfe laft Profits only, 

the Plaintiff (hall be anfwerable ; there- 
fore fomc of the Books fay, that a Chattel, 
or Term for Years may be fold, which is 
true in one Setik^viz. that they may be fold 
to the Plaintiff for the Price fettled by the 
Jury, and if the Defendant tenders the 
i»^r 873. pK Money to the Sheriff before Delivery, or 
*** * to the Court before the aftual Delivery 

by the Sheriff, fuch Goods are favedj 
and if afterwards delivered, he {hall be 
intitled to h\^ Audita '^erela^ biit if there 
is no Tender made, the Property of the 
^ Goods are altered by the Delivery of the 
. ' Sheriff, and the Plaintiff may difpofe of 
them under the Judgment. 
A01. ASr. 773. Hut if a Writ of Error be brought, and 

the Judgment reverfed, the Goods i» 

Specie fliall be reftored, and not the 

VaUie; but upon a Fieri facias y the Value, 

and not the Goods in Specie-^ and the 

Reafon of the Difference is, that on the 

M0.573.pi.7S8. Fieri faciasy the Sheriff is to fell to any 

j>)Z\ 5'63%i.24. Buyer, but in the Elegit he is only to de- 

cro. jac. >a46, Yx^^r it to the Plaintiff^ therefore when 

<>o. El. 27?. the Writ of Error has reverfed the Judg- 

jcnk. Cent. 264, ment in the one Cafe, the Defendant is 

p,im«*.c»fe4. reftored to the Money, in the other to 

^'^•^74. o the 
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the Goods themfelves 3 for b^ is to be re« 2 Uf. 91. pi. 
ftorcd to what he has loft by the Writ a$ "^' ^'^'•^''' 
it was awarded, which in the Cafe of a 
Fieri facias^ was the Money, but 4n 
the Elegit^ the Goods themfelves de- 
livered over to the Phintiif. 

But if a Term be delivered by * ra* ho*'. cfe 5C0. 
tionabile Extentunty at an annual Value, ^^.^'j^ZL!^! 
and not at a Value in grofs, then the ^^^^' '^i. 
PlaintiiF is accountable for all the Profits 
Jie receives out of the Term upon fuch 
Extent ; and if he receives the Debt out 
of fuch Term before it expires, the De- 
fendant /hall be reftored.to the Term 
itfdf. 

If there be an Elegit fued out, and the Paimer 274. 
Sheriff delivers a Term, -f- diver forum An-- "* *' ^^^' 
norum ad tunc proxime Juturorum^ this is 
not good^ whether it be %perPretium vel 
ExtentUMy becaufe the Sheriff is to deliver 
this according toareafonablePrice, or Ex- 
tent fettled by the Jury, and this he can- 
not do, if he does not know the Commence- 
ment, and End of it, nor can he fettle it 
by a reafonable Extent, becaufe there is 
no Certainty when the Term will end, 
nor how. far it will aid the real Eftate if 
extended ; and this is not like the Cafe of 
a Fieri Facias -, for on a Fieri facias, the 

D 2 Sheriff 

• ReafgnahU 'Extent, f Of federal Tears then 

next xomhg, . % By Price or Extent, 
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SherifF fells the Term to a Stranger, whd 
takes it at his Peril, be the Intereft of the 
Term more or lefs; and therefore by the 
Conveyance of all his Intereft, that is 
fufficient J but the beft Bidder is the Per-* 
fon that ought to have the Intereft, be it 
more or lefs; and it is the Defendant's 
own Fault that he does not pay the Money 
to the SherifF to fave his Eftate, from fuch 
Occafion ; but in an Elegit ^ the SherifF 
delivers the Term to the PlaintifF him- 
felf at a Price, or Extent, which Price, 
or Extent muft be (hewed to the Court, 
to fee how much is levied by fuch Chat- 
tie, or when the PlaintifF will be fatisfied 
by the annual Appropriation;- and there- 
fore, if the Duration o^ fuch Term be 
not found by the' Jury, there is not fuch 
•an Inqueft as can make it appear to the 
Court when the- Debt is, or will be ifatis- 
fied, and "therefore fuch Inquiiition is 
erroneous, 
a. lift. 395- Secondly of the Moiety of the Lands 
and Tenements. And here we muft re- 
member what we have already faid, viz. 
that the Judgment did not bind the 
Goods till the Execution was laid upon 
them, becaufe it was necefFary that a Man 
' fhould buy and fell, and therefore would 
not alter Property till fuch time as an 
Execution came down to the SherifF, 

whereby 
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whereby he was authorized to alter the 
Property of the Goods, in order to levy 
the Debt, and then, and not before, the \ 

Goods were attendant to fatisfy the Judg- 
ment. 

The Statute Weftm. 2. cap. j8- ,does n e^. chap. is. 

not alter the Law in this Cafe, becaufe it 
does not extend the Remedy as to the 
Chattels, fince upon the Fieri facias^ and 
the Levari as it flood at Conimon Law, 
the Sheriff might have fold, and deliver- 
ed over theXjoods to the Creditor; but it 
givesReroedy as to Lands, and Tenements; 
and therefore the Words of this Statute 
are conflrucd to extend the Remedy as 
to the Land to the Time oi the Judg- 
ment, for the Words are * cum Debitum 
recuperatum^ vel Curia Regis recognitum^ 
vel Damna adjudicata^ Jit de catero in 
EkSiione illiusj which gives the Elcdlioa 
immediately as foon as the Debt is reco- 
vered in the Court of the King, and 
therefore the Land is immediately bound 
from the Time of the Recovery of the 
Debt; but if the EleSion was made of 
the Fieri facias^ they would not extend 
the Statute to bind from the Time of the 
Judgment, becaufe the Judgment did 
not bind the Chattels before; and there 

D 3 is 

• fFhen a Debt is reco^uered, or acknotxledged in the 
Kjtg^s Court y or Damages adjudged, it is theme fornjoard in 
bii EUdion, 
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is nothing appears in the Statute intends 
ing to alter the Common Law in this 
Particular, which had been before fettled 
upon fo good a Reafon, and there was no 
Inconvenience that 'the Judgment in ^ 
' private Cafe fhould bind the Lands from 
the Time of the Judgixicnt, as it did be- 
fore in the King's Debtd, fince they might 
fearch the Records of the King's Court 
for the one, as well as the other. By the 
old Books, the Lawyers would extend 
26 E. 3. 15. 17. this Statute to the Time of the Writ pur*- 
28 b! 3! 17- chafed, and to the Time of the Inqueft 
taken ; but the Court would not allow 
this, becaufe it would be dire A! y againft 
, the Words and Intention of the Statute, 
which fays, * cum Debitum fuerit recupe-* 
ratunii Jit de catero. 
2 Roi. Abr. 473. The Tudgment binds not only the Lands 
savii. 34, 35. and Tenements of which the Defendant 1$ 
X adually feized, but alfo the Reverfions 
on Leafes for Lives as well as for Years; 
for though the Words of the B^legit arc 
•f* Medtetatetn omnium Terr arum, & Tene^ 
tnentorum prad. de quihus prad. Die Anno 
Regni nojiriprimo, quo Diejudic, prad. red^ 

dit. 

* When a. Debt Jb all be recovered^ it is tbencefgmjoard, 
•f* That nvithout delttf you cau/e to be deli'vereJ a Moiety of, 
aU the Lands and Tenements aforBjiid^ of-nnbicb the afar ef aid 
B, ivasjeized on the Day a/ore/aid, in thefirfi Year of our 
Reign, on which Day the aforefaid Judgment was fiven^ or 
met after^wards. 
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dit.fuity vel unquam pofieafuit feifit.pra- 
fat. B.Jine Dilathne Hberari faciasi yet 
the Intent of the Writ extends to what- 
ever Lands and Tenements were zGi^xdWy 
•veiled in the Defendant; becaufe th« 
Statute is * Medietat. Terra^ which ex- 
tends toReverfions, which are comprifcd 
under the name -f* ?^^r<^, fince they are 
Liands returning to the Defendant, when 
the particular Eftate ceafes, and therefore, 
though this was "formerly difputed, the 
Jatter Rcfolutions have fettled the Law 
to be as we have already mentioned; 
Rent-fervices, Rent-charge, and Rent- oy. 204. 
feek, are within the Statute; for they ^^- "^ '^"'- ^^• 
iffue out pf the Lands, and therefore 
within the Word ^I'erra-y fince the Rent 
is inftead of the Land itfelf, *and if this 7C0.3S. 
were not (o^ the Creditor might be cheat- 477! ^^' ^^"^^ 
€d by turning Land into Rent. ^'''- ^^"- ^^^' 

• An Advowfon in gfofs cannot be ex- Adv«wfon in 
tended on an Elegk, becaufe a Moiety ^br^""" 
cannot be fet out by tlie Sheriff, nor can 
it be valued at any certain Rent towards 
Payment of the Rent. 

Copyhold Lands are not extendible NorCopyiioiti, 

in the Hands of the Defendant, becaufe 66, 67. ^pi. ijs! 
the Freehold Lands are in the Lord, and crtca'r?^?* 
the Tenant is no njore than a Tenant at orBenu^e . 
will, according to the Cuftom of the 6yin.Abr.i 

• D 4 Manor; 
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169. pi.4, Giib. Manor; and it would be unreafonable, 
^X'^Kead! * that the Lord (hould have a newfTeriant 
but. Law. 123. pm upon him without his Confent; and 

therefore, there being fo apparent an In- 
jury to the Lord, the Judges have con- 
ftrued Copyhold Lands not to be within 
the Intent of the Statute, not being men-, 
tioned in the Words of it, but Crops of 
Corn, and the Profits of fuch Lands, for 
* Medietat. Terra refers to the Land of 
which the Defendant i5 Owner; but by 
the Statute for Elegit^ the Lord was 
looked upon to be the entire Owner of 
thofe Lands, and may be taken on an 
Elegit J for they are but Chattels belong- 
ing to the Tenant, and the Lord is no- 
ways injured. 
NoroiebeofPar- Elegit Socs not lie of thc Glebc be- 
iTchuycrvfuu longing to the Parfonage, or Vicaridge, 
jenk.a07.pi.36. i^oj. tQ the Church- Yard, for thefe are 

each ^folum Deo confecratum. 

Ancknt Demcfnc Lands iu ancieut Dcmefue areexten-^ 

Hob.'47!''48! ^* dible upon an Elegit, for there the De- 

5^^^-p|°5.^ Mo. fendant has the Property of the Land 

a ir^. 397. himfelf, therefore within the Words of 

/•^^^'the Statute; and the Tenants in ancient 

Demefne are to have the Title of 

their Lands tried in their own Courts, 

that they may not be obliged to leave 

their own Agriculture, and Plowing, and 

travel 

f A Moieiy of Land. f Conficrated/olely to God, 
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travel up to the fuperior Courts ; yet on 
this Execution, the Title of the Lands is 
not queftioned, but the Judgment of the 
King's Court put in force j and in this 
Expofition of the Statute, they have only 
followed the Common Law, by which 
Land in ancient Demefne was liable to 
fatisfy the Debt of the Anceftbr on a 
Judgment in the King's Court. 

Note it has been formerly held, that 7H. 4. 14. 
an Affize of Land in ancient Demefne, ^^u^ 
lay in the King's Court by force of the 
Statute of Elegit, but the latter Refolu- 
tion is, that fuch an Affize doth not lie, 
becaufe they may have Remedy in the 
Court of the Manor, by Writ of Right of 
Clofe, and Proteftation to fue it in the 
Nature of an Affize, and therefore they 
will not ouft the Tenants of their ancient 
Privilege, fince the Plaintiff has Remedy 
as well in the inferior, as in the fuperior 
Court. 

If there be two Joint-tenants, and one 
acknowledges a Statute, and the Moiety is 
extended during the Life of the Conufor, 
and the Debt is not faitisfied during his 
Life, yet the Moiety (hall remain in Ex- 
tent after his Death, becaufe by the Ex- 
tent, the Conufee has a Term delivered 
to him till he is fatisfied, whereby the 
Term is aftually vefled in him, and the 
Jointure fecured. 

But 
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But if the Extent had not been ^xe« 
cuted during the Life of the Conufor» 
then the Lands are difcharged ; for tho' 
the Moiety be bound by the Judgment, 
yet the *y«i accrefcendi prafertur Oneri^ 
buSy becaufe the other Jointure comes in 
by the original Feoffment, and therefore 
BO Charge of his Companion can afFed 
him. 
Co. Lit. 222, a If a Man be diffeifed, againft whom 
s Co. 62. Judgment is recovered, the Lands in the 
Hands of the DifTeifor (hall not be liable, 
for though the DiiTeizee has the Right of 
Poffeffion, yet they are not his till they 
be recovered. 
Co. Lit. 222. So if a Feoffment be upon Condition,, 
and the Feoffee acknowledge a Statute, 
and the Condition be broken, the Feoffor 
ihall enter into the Lands freed of the 
Charge of the Statute, becaufe he comes 
in by a prior Title, and the Feoffee hath 
no Right to the Lands, not having per« 
formed the Condition upon which the 
Lands were given him; the Judgment 
binds the Moiety of the Land the De- 
fendant has at any time after the Judg- 
ment; and therefore, if the Defendant 
aliens any Part of the Lands, the Plaintiff 
may extend the Moiety of the Lands re- 
maining in the Hands of the Defendant, 

with- 

• Itight ofimprvmng is ffiffntd t9 hiamiiranea* 
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without going to the Lands in the Hands 
of the Alienee ; becaufe he may take the 
Moiety of the Lands in the Eftate. But 
after the AUenation, the Conufor him- 
felf fhall not have Contribution, be- 
caufe 'tis his own Debt, which the Plain* 
tiff has chdfe to load the Lands remain^ 
ing in his Hands ; but if there are feveral 
Alienations, the Judgment equally binds 
liiem all) and therefore all mud be equally 
jcontributory, and that Execution ought 
not to be laid upon dne only. 

If the Conufee purchafes Part of the 
Conufor's Lands, this does not difcharge 
the Statute againft the Conufor, but againft 
the Feoffees of other Parcels it does -, but 
if the Conufee has Land delivered to him 
in Execution, and purchafes Parcel of 
the Lands of the Conufor, this difchar- 
ges the whole Statute, becaufe where the 
Charge is adually on the whole Eilate by 
the LiberatCy it is a Charge of the whole 
Debt upon the whole Lands, and there^ 
fore purchaiing Part of the Lands fubjed 
to a Rent-charge, (for purchafing being 
the Ads of the Parties) the Law has 
made no Provifion for an Apportionment^ 
and the whole Debt cannot lie upon the 
Jlefidue, becaufe the purchafed Lands 
were fubjedl; but where the Judgment was 
pnly a Lien> he might purchafe Part, and 

lay 
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lay the Debt on the Refidue, as well if a 
third Perfon had purchafcd, he might lay 
the whole Debt upon the Lands re- 
maining in the Hands of the Debtor. 

But if the Execution be laid upon the 
Lands that did not belong to the Conu- 
for, or fold before the Judgment, anciently 
the Elegit would have put him out of 
PofTeflion, and put him to his Affize, or 
Ejedmenti becaufe being a Stranger both 
to the Judgment and Execution, he could 
not traverfc the Execution ; but becaufe 
k was thought hard on luch Executions 
to turn Strangers out of Poffeflion, it is 
now the Ufe to ^ive legal Poffeflion; and 
riot aftual Poffcllion, and fo the Plaintiff 
who has Title by his Elegit (hall bring 
his Ejedtment. 

But where Jthe King extends for his 
Debt, there, upon Inquifition, the Party 
is allowed to traverfe, becaufe the King 
cannot be a Diffeifor, or Wrong-doer, and 
therefore the Party cannot have an Af- 
fize, or Ejedtment, if upon the Liberate 
he is put out of Pofleflions and therefore 
for the Eafe of the Subjed:, and that the 
King may do no wrong, the Party grieved 
is allowed to traverfe the Inquifition -, if 
a Man confeffes a Judgment, or acknow- 
ledges a Recognizance, and enfeoffs fe- 
vcral People of divers Parcels, there if the 

Cbnufec 
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Gonufee extends the Land of one only^ 
fuch FcoiFce is driven to his Audita ^e^ 
rela-, for not being able to traverfe the 
Inquifition, and it being an equal Execu- 
tion, he muift have Remedy, and the Re- 
medy for any Injuftice in an Execution 
BOt appearing on Record, is by Audita 
^erelai and if in fuch Execution the 
Lands of the Conufor only are omitted, 
the Feoffee may bring his Audita Slue-- 
rela againft the Conufee only^ and if on 
fuch Audita Sluerela he proves any Lands 
of the Conufee omitted, it is an unjuft ' 
Execution, and no Body being concerned 
in it but the Conufee, vvho is to, take No- see AuUta 
tice at his Peril of the Lands whereof the ^""''"' "^'^• 
Conufor had no PofTefSon, the Execution 
being illegal, (hall be fet ^fi'de, and the 
plaintiff on Audita ^erela reftored to 
the mefne Profits, and the Conufee put to 
an Elegit de novo. 

But where the Lands of any CofeofFee^- n. b. 104. 
are omitted, there fuch Perfon, whbfe 
Lands are extended, mufl bring his Au- 
dita ^erela againfl the Conufee, and 
fuch Cdfeoffee; for if he were to bring 
in the Conufee only, and not the Co- 
fcoffee to interplead, he might fet afide 
the Execution againfl the Conufee, and 
yet when the Elegit de novo was brought, 
the CofeofFee might fhew Matter fuffi- 

cient • 
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dent to excufe his Land from the Execu-> 
tion, and then the Conufee would be left 
remedilefs. 

Im this Audita ^erela the Procefs 
may be two fold, cither Fieri faciaSy and 
fo by Attachment and Diftrefs infinite 
againft the Conufee, and Cofeodfee, or 
clfe by Scire facias againft them j and if 
on fuch Scire facias the Conufee, aikl 
Cofeoffee do not appear, or on Appear-* 
ance do not' (hew Matter in Difcharge of 
tfaoie Lands, at Common Law the Exe- 
cution was fet afide, and the Plaintiff in 
Audita ^erela was reftored to the mcihc 
Profits, the Conufee put to bring a new 
Elegit of the Land? of fuch CofeofFee 
agamft whom Procefs was extended, and 
this Extent ifTued without a Scire facias, 
though it was a Year and a Day after the 
Judgment ; becaufe it appeared that there 
was no efFeftual Execution within the 
Year, which was fet afide, which was 
a fu^cient Authority for the Court to 
continue the Procefs hy an Elegit de nwo^ 
and there was no Reafon to revive the 
Judgment, fince when the Lands had all 
along continued without making Satis- 
faction to the Conufee^ there was no 
Prefumption that after the Year fuch Lien 
was difcharged. 

In 
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In an Audita ^uerela^ if the CofeofFee oy. 331^ 331. 
comes in, he cannot plead that there arc ^' *^' 
other Feoffees hot named in the Audita 
^uerela^ for a Feoffee in the Execation 
is not to take notice of all the Land of 
the Conufor whatfoever, but of that only 
which was fufficient to difeharge himfelf 
of the Injuflice and Preffure of that Exe-* 
cudoO) for the Execution is unjuft not 
having Feoffees before the Court, and 
though there be many others, he fliews 
enough, by bringing in one to get rid of 
the Execution which lay againfl him only, 
and if on an Elegit de novoj he can dif- 
cover any other Feoffees, he is put to his 
Audita ^erela to fct afide the fecond , 

Elegit by which he is opprefled. 

But becaufe by the fecret alienating 
by Conufors and Perfons that had con- 
feffed Judgments, the Conufecs and Cre- 
ditors were defeated of other Executions^ 
therefore the Statute has provided, that 
if an Execution be laid on one Feoffee, 
he fhall not defeat the Execution, but 
fhall bring his Audita ^erela again (l: the 
other Feoffees to make them contribu* 
tary, and a Scire facias grounded on the 
Statute againfl fuch Cofeoffees, to fhew 
Caufe why they fbould not contribute f 
and a Writ of Enquiry muft iffue to 
fettle the Value of the Lands of the 

Plaintiff, 
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Plaintiff, and of the Defendant, and td 
proportion the Debt according to thd 
ValuiS of the Land, and an Elegit de novo 
wiil be .awarded to extend the Land ac- 
cording to fuch Value. . 

t Vent. 104. But if a Judgment^ on Recognizance 
has flept a Year and a Day, and Scire 
facias is brought againft the Defendant, 
or Gdnufor, or Tertenant, and they are 
returned warned, and foine of the Ter- 
tenants come in, they cannot plead * quod 
Breve captur^ becaufe there are other 
Tenants uilwarnjed, for that is no propfer 
Plea in Abatement, fince the Writ is ge- 
neral, to warn all the Tertenants, which 

sirT.jon6si22. is as good a Writ as can be, and they 

cannot (hew how the PlaintiiF can have 
a better, and . it is no Objedtion to the 
Writ, but to the SheriiPs Return in not 

crri. jac. 506. doing his Duty thereon, fo they are 

only to conclude to the Court, whether 
they, -f- ad Breve in Forma prad. return i 
rejpond. jcompelli debeant ; and th erefore the 
Parole fliall demur tilt fuch Tenants are 
warned, and when they are warned, or «/- 

Moor. S3i. pi. hih returned, they fliall anfwer all together* 

vc'^'ym.carew. But if there be a Scire facias againft the. 

Tertenants, and ^. N. is returned warned, 
and he does not come in and plead, and 
Execution is taken againft him only, he 

ftiall 

• Tiaf the U^rit ought to he qvnjhed, 
f Should he compelled to anjk^cr fhe Writ returned in 
Form afcrefaid^ 
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ihall have an Audita ^erela^ though oii 
the Scirt facias he might have pleaded, 
that there were other Tertenants that 
ought to have contributed; for though 
the general Rule is, that you ihall never 
have an Audita ^ereld for what you 
could have pleaded to that Scire facias^ 
yet this is to be underflodd vtrhere it is 
to bar the Execution, or to difcharge the 
t)efendant's Lands : and this Plea would 
not have ihewh * qimre Executionem ba-^ 
bere non debeat^ but only delay the PlaintiiF 
till the others were brought in j and there- 
fore, though the Judgment be not revived 
againft him by the Scire facias^ yet it 
ftands revived to take out a good Execu* 
tion: it is the Execution that hurts him^ 
and nbt the Judgment ; and for Injuflice 
in an Execution after judgment not appear-^ 
ing on ftecord the Audita ^ereta lies* 
But if there be feveral FeofFecs, and one * B"i^r. 14, 15. 
only is extended, and after fuch Extent 
he aliens, the Alienee (hall never be re- 
lieved by Audita ^erela^ becaufe he took 
the Land -f- cum Onere^ viz. the whole bin^. Abr. 640, 
Debt, and that X Onus was considered in 
the Purchafe; and the Right the firft 
Feoflfee had to a Contribution by ah Au- 
iiita ^erela againft the other Feoffees, 

E . was 

? Why hejhould not h^e Execution^ 

\ With the Incumbrance. % Incumirancn 
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was a Chofe in Action, which could riot 
be transferred in the Purchafe : fee more 
under Afidita S^uerela. . 

Roi. Abr. 904. * w^j. come in the next Place to confi- 
der, when the Elegit is a Bar to all other 
Executions j and here it is to be noted, 
that formerly they held, that the praying 
of an Elegit upon the Roll was fuch a 
Bar,, becaufe they looked upon that Writ 
as a Remedy, and if they once elefted 
that Remedy, they thought that Remedy 
coming by the Statute inftead of the Fieri 
facias^ they could never afterwards make 
" a new Eleftion, and recur to the Fieri 
facias ; and this continued even to my 
Lord Coke'^-Tim^y who fays, that the 
good Clerk never enters the Elegit on 
the Roll till he has the EfFed of his 
Execution^ for he thought, that though 

Roi. Abr. 905. an inefFedtual Remedy was chofen, yet it 
barred him of the other Writ; but they 
then held, that if there was a Judgment 
in C. B. and an Election on the Roll, 
that if it were removed by Error into the 
King's Bench, and there affirmed, he 
might have a new Eledlion ; becaufe it 
was a new Judgment of another Court 
where the Debt was recovered, and on that 
* Debitum in Curia Regis recuperatum-y 
he had never made any Eledlion before 5 

but 

* Debt recov&ei in the Kitig^s Court. 
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put afterwards, on a nearer Confideration 
of the Statute, they came to a Refolii- 
tion, that it was not the Ele<Siort of the 
Elegit dn the Roll, but it was the Return 
of the Lands delivered by the Sheriff that 
was a Bar to the new Execution; and 
therefore, if Nihil was returned, that 
was no Bar, for this is plainly according 
to the Words of the Statute, * Sit de 
tatero in EleBidne illius qui fequitur 
pro bujufmodi Debito aut Damnis fequi 
Breve quod Vicecom. fieri Jaciat de Terris^ 
& Catallis Debitoris^ vel quod Vicecom. li- 
herat ei omnia Bona & Catalla (exceptis 
Bobus & yifris Carrucce) & Medietatem 
T^errafua quoufque^ &c» 

So that by the Words of the Statute^ 
the Eleaion is not of the Writ, but that 
the Sheriff {hould deliver; fo that it is 
not the Choice of the Writ, that is a 
Fieri /aciasy but it is the Delivery of the 
Sheriff of the Lands in Execution, and if 
there be no fuch Delivery, as there is 
none where the Sheriff returns Nibil^ 
then there is no Bar to the Fieri facias 
by the Statute. 

E 2 So 

* It Jhall fir the future he in his Ele3ion «who fues fir fich 
Debt or Damages^ to have a Writ by ^which the Sheriff Jhall , 

tau/e to be made of the Debtors Lands and Chattels , or that 
the Sheriff deli<ver to him all the Debtor'' s Chattels, (except 
Oxen and Beafts of the Plo*wJ and a Moiety of bis Land 
utstili &e- 
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Moor 3^1. pi. So if the Sheriff returns an Extent of 
* ** the Goo^s, and Nihil as to the Lands, 

this is no Bar to a new Execution, becaufe 
the Words are, that the Sheriff fhall de- 
liver * Bona & Cat alia Debitoris & Me- 
dietatem Terra fuce ^ fo that if he has 
not the -f- Medietat. Terrce^ which is the 
new thing that was to be delivered on 
the Eiegif, he has not the Delivery of 
what the Statute defigned fhould be the 
Bar to the Fieri facias ; for the Delivery 
of the Goods is of the fame Nature with 
the Fieri facias^ and therefore was not 
defigned to come in the Place of it; but 
if Lands are delivered, though of never 
fo littlq Value, that will be a Bar, becaufe 
the Sheriff has delivered the Moiety ac- 
Roi. Abr. 905. cording to the Statute. If the Sheriff re^ 
Leonf 176,'^* turns,' that he hath taken liiqucfl of die 

Land, but he could not deliver it to the 
Plaintiff because it was already extended, 
this is no Bar to a new Execution, for 
the Sheriff does not deliver the Lands, 
which arc the only Bar given by the 
Statute, 
cro. jac. 338. If there be Judgment againft two, and 

the Plaintiff has the Lands of one extend- 
ed, and the Extent returned of Record, 
he cannot r>ow have a Capias^ or any 

Execu- 

* The Goods and Chattels of the Dehtor, and a Moiety of 
his Lands^ '\ A Moiety of Land. 
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Execution againft the other; bccaufe he 
has Satisfadlion according to the Statute, 
by the Sheriff's Delivery of the Lands, 
and he cannot have a Fkri facias^ or 
Capias^ which only fupplies the Defeft 
of the Fieri facias \ and by the Delivery 
of the Land, he has it by his own Elec- 
tion in Satisfadion of the Debt. 

If a Man has an Elegit for Lands Moor. 341. 
which are ferved, and the Sheriff delivers ^^^\ **• ^^' 
them to the Plaintiff, it was long doubted, ^^^* Ai»r. 304. 
whether he (hould have an Elegit into 
another County, or for other Lands in the 
fame County; the Reafon of this ppubt 
was, that anciently they looked upon th^ 
Elegit as the Eleftion of a Remedy, ahc} 
therefore when it was once executed with 
pffed:, they eileemed him to have ^ 
Term in the Laiids for Satisfadion of his 
Judgment, and therefore he could not 
afterwards fue another Execution; but 
Qn better Confideration of tb^ Statute, 
they have allowed him to have an Elegit 
either in a new County, or in the fame, 
for a Moiety of the Land in whatever 
County it lies, and if any Fart in the 
fame County hath efcaped, yet accord- 
ing to the Statute, that ought to be de- 
livered to the Plaintiff, and the Court 
is to give him a fubfequent Authority fo 
to do; fo on a Suggeftion that he has 
more Lands in the fame County, they 

E 3 can 
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can extend Goods, becaufe by the Elegit 
the SherijfF is to deliver * omnia Bona^ 
as well as the Medietat. T^erra. 

Vent. 259. The Sheriff within his County is tq 

(deliver Poffeffion by Metes and Bounds, 
and muft dieliver it of all the feveral Par- 
cels that are within each Vill, and cannot 
deliver all the Lands of Sale^ though they 
are of equal Value with the Lands of 
Tiale^ and if he does, it is a void Extent]; 
becaufe he. has not delivered the Moiety 
of the Lands in each Vill, fo that the In^ 
quifition is void on the Face of it, and it 
play be quaflied on Motion; and if the 
iPlaintifF brings an Ejedtment on it, it is 
no Title, for the Plaintiff cannot make 
X itle on an Inquifition that appears on the 
Face of it to be void \ and fo when the 
Lands lie within a Liberty, the Sheriff's 
Bailiffs mufl extend the Land, and de-^ 
liver the Moiety within fuch Franchife, 

CTo.par. 319. for the \ Vice-comes is faid to deliver, 
when he does it by his Bailiffs. 

A VOID 'Elegit ^^ or a void Inquifition i^ 
no Bar, becaufe the Sheriff has not effec- 
tually delivered the Chattels and Land 
according to the Statute, and the Plaintiff 
may have a new Elegit without a Scire 
facias, though it be after the Year; for 
it is no more than a Continuance of the 

former 

f AH bis Goods, f Sheriff. 



f 



7he Law of Executions. 55 

former Wf it, which was awarded with- 
in a Year, and a void Inquificion return- 
ed is, as if no Inquifition had been return* 
ed^ and then they may continue the fame 
Writ. If an Elegit be awarded on the 
Roll till the Sheriff has returned Nihil on. 
foch Elegity the Plaintiff cannot refort to 
q.nother ibrt of Execution; becaufe it doth 
not appear but that the Sheriff might 
have then delivered Lands in Satisfadion 
of the Judgment, and then the Plaintiff 
would have double Satisfadion . 

Wherever Judgment is given in the 
icing's Courts^ it binds immediately a 
Moiety of the Lands, becaufe a Moiety 
by the Statute is to be attendant to fatisfy 
fuch Judgment} therefore if there be a 
Judgment of a fubfequent Term only, a 
Moiety of the Moiety is bound; *nd 
therefore^ if the firft Judgment be ex- 
tended, it extends a Moiety of the Whole, 
and the fecond but a fourth Part; and 
therefore if the laft Judgment, firft ex- 
tends the Moiety of the whole L^nd, as 
it may, the firft Judgment (hall extend 
from him the Half of what he has ex- 
tended, which leaves him one -fourth, 
which was his Original here. 

But if there be two Judgments of the Hardr.23. 27. 
fame Term, they each bind a Moiety of 
the Defendant's Lands from the firft Day 

E4 of 
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pf the Term, and therefore, each {hz\\ 
extend a Moiety, viz. both of them the 
Whole, for they have no Priority, and 
therefore it has been a common Way to. 
take two fcvcral Bonds, each for the 
Moiety of the Money, that they may 
extend the whole Lands 5 but if there be 
feyeral Judgments in the fame Term, the 
fecond Pcrfon that firft extendls the feve* 
ral Moieties, (hall be firft fatisfied, all 
being equal as to the Date of their Liens : 
there is nothing in the laft, that can, 
vary the Date or the Extent that was laid 
f^ Car. 2. c. 3. on the two firft; and the Statute of Frauds 

and Perjuries, that mentions that the 
Day when the Judgment was figned is, 
to be entered, relates only to Purchafers, 
* bona fide y that they may not be over- 
reached by fubfequent Judgments of the 
fame Term in which they made their 
Purchafe, which is a Fraud the Statute 
relieved againft, and not to extend to 
Judgment-Creditors, who may take out 
immediate Execution if they pleafe; and 
the Statute of 4 Gf 5 WiL and Mar. 
cap. 2. for quieting Judgment Creditors, 
extends only to Judgments, and Mortga- 
ges, who fearch fuch Docquets for their 
Security, and not to Judgment-Creditors, 
who may take out Execution immediatly. 

\^ 

X 

* Honefily. 



f%e Law of Executions. 57 

If a Fieri facias 9nA Elegit be deliver- bw. Abc-nt. 
fed to the Sheriff* at the fame time, with i"*«™"'' »• 
an Extent at a common Perfon's Suit, the 
Fieri faciasy and Elegit (hall take place, 
becaufe the Goods (hall be attendant to 
fatjsfy in the firft place the Judgment of 
the fuperior Court. 

If a Man takes out a Capias^ and the \^^'^; **• 
Defendant dies in Cuftody, the Plaintiff hs*- 
having by his Death loft the Body, which 
IS the Pledge for Satisfadion, he may 
have an Elegit ^ or any other Executipn. 
This was long doubted, but is now fet- 
tled by the Cafe of Fofter and Jackfon^ 
in Hobart 52 to 62. Cro. Jac. 136, 143. 
RoL jibr. 903. 

If the Sheriff extends the Lands, and sro. Abr. rit. 
the Plaintiff docs not come to receive •^'*^*°** ^ 
them, the Plaintiff muft fue a Writ of 
Deliverance. 

Formerly, if a Man had an Elegit^ 
and Lands were delivered, though thofe 
Lands were evicted, he could have no 
new Extent, or any other Execution, be- 
caufe the Sheriff had delivered to him the 
Lands of the Defendant in Satisfadion of 
his Debt iaccording to his Ele<5tion ; and 
that by the Statute was to take place of 
other Executions, and therefore he took 
them at his Peril ^ for though he might 
have Exception during the Year, by fc-' 

veral 
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veral Elegits in different Counties, or in 
$he fame County, yet after the Year, he 
could have no new Elegit^ unlefs when 
the former was quafhed; but if I^ands 
had been evidlcd, and a Scire facias had 
been brought to have Execution, they 
would have pleaded the Acceptance of 
$he Lands by the former Execution, but 
where there is an Execution ; the Statute 
^2Hen. S.Cap,^. has oufted the Defendant 
of this Plea, and gives him a Scire Jacias^ in 
which there muft be forty Days between 
the I'ejie^ and Return to revive the Judg-i 
ment, and to Jiave a new Executbn ; b^t 
this muft be, where all the Lands are 
evidted; for if Part only is evided, or if 
the Whole be evi<3:ed but for a time, a$ 
by a prior Judgment, fo that the Extent 
is ftill continuing, there is no Remedy by 
this Statute. 

There (hall be no Elegit againft an 
Heir till his full Age ; and on a Scire 
facias brought againft him, the Parol 
ihall demur till his full Age ; becaufe he 
jnay have a good Plea to bar the Execu- 
tion which might be mifpleaded. 

The Capias. 

Hift.andPraaice There IS tto Capias iTi Debt, orDa- 

lo^tHr"*^^'" mages at Common Law, but on India- 

ments on the Criijjinal's fide pro Delicti s 

majoribus^ 
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majoribusy viz. capital Offences in the 
firft Inftance ; for it is prefumed, that whea 
a Man is in danger, he would fly froni 
Jufticej but in DeliBis minoribus^ that 
were not capital, as in Trefpafs, &c. - 
the Capias was the fecoqd Proccfsj for 
they firft attach him by his Goods, and if 
the SheriflF returned Nihil on the Attach*- 
mcnt, then iflues a Captain that thp 
Offence might not be unpunifhcd, nor 
iht King lofe his Fine; but after Judg- 
ment, when a Fine was impofcd in Court 
upon the Defendant, a Capias ilTued im- 
mediately ; becaufe the Perfon being in 
Court ought to pay down his Fine ; and 
if he turned his Back on the King's 
Court, there was no Fieri facias^ or I^ibil 
returned upon it, but a Capias imme- 
diately 5 becaufe going out of Court with- 
out pajring his Fine, it was prefumed he 
fled from Juftice. But there was no 
Capias for the Debt, or Damage of a • 
common Perfon, becaufe the Party having 
trufted him only with perfonal Things, 
his Remedy was only on the perfonal 
Eftate, and the King had the Intereft in 
the Body of his Subjedl; and the Lord in 
his Feudatory y or Vajfal^ to be called out 
to War, or to labour for hrm ; and there- 
fore none but the King could ^mprifoa 
him. 

The 
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The firft Alteration that was made in 
» inft. 143. tj^ig Law, was by the Statute of Malbridjie 
^<3f/. 23 i and by the firft Statute it is proe 
vided, that if Bailiffs, who ought to ren- 
der an Account to their Lord, withdraw 
themfelves, and have Lands and Tene- 
ments by which they might be diftrained, 
then they flbould be attached by their 
Bodies, fo that the Sheriff in whofe Baili- 
wick they were found, * eos venire fact at 
ad Competum fuum reddendum. 

This gave a double Remedy in the 
Ad:ion of Accounts, where the Sheriff on 
a Summons in Account, returned *f- quod 
nihil habuit in BaUivafua per quodfummo^ 
neri potuit $ there a Capias iffued as the 
next mefne Procefe by virtue of the Star 
tute, to make the Defendant appear. 

Secondly, there lies by this Statute a 
fpecial Original out of Chancery y which 
they called a Monjiravit de ComputO} and 
this was on an Affidavit made in the 
Chancery^ that the Defendant was hi^ 
Bailiff, and owed him Money, aod had 
fubtraded himfelf ; there the Party might 
take out this Writ, and in the firft Inftance 
attach the Body of the Defendant without 
any Summons j. but if the Plaintiff took 
out a Monfiravit de Computo^ when the 

Defendant 

* Is to caufe them to he fummoned to make up their Ajf- 
eounts. f ^hat he had not any thing in bts Baiii^ 

Kvici wherehy he could be fummoned. 
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Defendant had Lands and Tenements, 
contrary to the A€t, there was a fpecial 
Writ in the Regifter to relieve the Party, 
on taking out the Writ *in Deceptiane 
Curiae contra Form. Statuti\ and if he had 
Lands and Tenements, though they were 
not fufficient, yet he might have Relief 
on fuch Writ; but they muft be Tene- 
ments, viz. Freeholds 3 for if they be 
Chattels, though never fo confiderable, 
the Writ is to be allowed. 

By Wejlm. 2. Cap. 1 1. where diere are 13 Ed. c. n. 
many Servants, Bailiffs, or Chamberlains * ^^' ^^^* 
that ought to accom^t, the Lord is to 
affign them]Auditors, and if the Auditors 
found them in Arrear, that then they 
might arreft the Bodies of fuch Perfons, 
and put them in Goal till they fatisfy the 
Lord of their Arrears but if diey aggrieved 
their Accomptants, and they could find 
Manucaptors, that would undertake to 
bail them before the Barons of the Ex^ 
chequer^ who (hall find them Auditors, 
and in the Prefence of the Barons, or 
Auditors, they (hall take the Account; 
and if they are in Arrears, they fhall com- 
mit them to the Fleet. 

This is plainly giving the Lord a pre- 
rogative Power to affign Auditors to his 
Accomptants, which were not final, as 

the 

•* In deceit of the Court againfi the Form of tie Statute, 
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th6 Kitig^s wete j for the Crown does irii-i 
partial Juftice to all ; but the Lord's A\x^ 
dkors, being ailigaed by himfelf, ought 
n0t to be final; and therefore if they 
placed to Account, what oiight not to 
have been fo placed, or did not make^ 
reafonabie Allowance, there was a Re* 
inedy before the Barons oiihtExchequiri 
who were fovereign Auditors of ^nghndi 
Thus this Statute founded the Writ 
* ex parte talis^ returnable before the Ba* 
rons of the Exchequer y in order to force 
the Execution of this Statute 3 and the 
Party grieved found Security either iii 
the Chancery y or before the Sheriff to ap- 
pear in- the Exchequer y and make up the! 
Account; but if a Guardian in Soccage^ 
52HCD.3.C.17. though he is within the Statute oiMarU 
bridge^ and fo fubjedt to^^a Capias in Ac- 
count, yet the Pupil cannot ailign him 
Auditors; for this Law of affigning Au- 
ditors was only intended for th^ Benefit 
of the Lords who were cheated by their 
Tenants and Servants that were in their 
Fealty, but not to a Guardian in Soccage^ 
who is X ^^ ^^^^ Parentis to his Ward. 

But though the Statute provides, that 
the Lord ihould aifign Auditors to their 
AccomptMts, yet till the Account is au- 
dited, they caanot arreft the Parties j for 
the Lord's Auditors are of Record by thi« 

Statute, 

• On Bibaifoffueb a 9ne. % l^P^ rf « Parin^^ 
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Statute, which gives them Commiffion to 
eftablKh fuch an Audit; but fmce the 
Statute fpeaks of Auditors in the plural 
Number, they muft affign more than 
one, otherwife they are not within the 
Letter and Meaning of this Statute ; and 
if the Lord be found Debtor in the Ba- 
lance of the Account, he cannot be com- 
mitted, nor the Bailiffs, and Receivers, but 
an Adion of Debt may be founded on 
this Statute, and there the Lord cannot 
wage his Law, becaufe the Auditors are 
tn2^ Judges of Record by the Statute. If 
an AAion of Account be brought in the 
County-court under 4.0 s. though the 
Sheriff may hold Plea, yet he cannot 
affign Auditors ; becaufe he is not autho- 
rized by the Statute to make fuch Audi^ 
tors Judges of Record in the County- 
court. 

If the Auditors find the Receiver, they 
are to commit him to Goal by Warrant, 
reciting the whole Matter, and the Sheriff 
is bound to receive him. 

But becaufe, pending the Account, 
he Was not to be committed, there was 
great Likelihood the Receiver would run 
away, and not undertake the Account in 
this Method: therefore the Statute recites 
again, what had been enaded by the 
Statute oi fTefiminfier^ that fo there weft.2Cap.11. 

t ■ • f. or 13 Ed. chap. 

niignt ,x. 2 inft. 378. 
I 
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might be a competent Remedy, in cafrf 
the prerogative Power given the Lord 
fliould not prove efFeiftual, and the Word^ 
are * " Et Ji diffugerity & gratis Com- 
' *^ potum reddere noluerit, ficut in aliis 
" Statutis alibi continetur^ dijiringatur 
" ad veniendum coram Jujliciariisy ad 
** Compotum reddend. Ji hdbet ptr quod 
*' dijiringi poJjit\ the Meaning of which 
is^ that if he flies^ there muft be an 
Adtion of Account in the King's Courts 
and a Difiringas to make him appear; 
for -f-Zw aiiis Statutis contineturi is intend^ 
5iHjii. 3.C. 23. ed of the Statute of Marlbridge^ chap, 23 i 
and the Wqrds % dijiringatur ad venien-' 
dum coram Jufticiariis^ muft be intended^ 
that he muft bring his Adion in the 
King's Courts, as, the Words || coram 
Jufiiciariis import. 

Then the Statute goes on, § Et cum 
ad Curiam venerit^ dentur ei Auditor es 
Compoti coram quibus Ji fuerit in Arre^ 

ragiisi 

* Ifhejhouldflfyandrefufe to make uf his Account ivil/ingly, 
as it is enabled in mi other Statute ^ hejhallhe difirtdnea to 
appear before the Jufiices^ to make up bis Aeeoi^t, if be has 
^whereby he may be diftrained, ' 

*|- EnaEied in another Statute, 

% Diflrain him to appear before the yuftices, 

II Before the yuftices^ 

§ Andnx)ben he Jhall come into Court, Auditors bf Account 
fhaU be ajpgned bim^ before twhom ifbefi?all be found in Ar* 
rears, and not able to pay them immediate^, bewail be com^ 
mitted to Goalf there to be imfrifoned in Ford aforefiddi 






t 
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ragiis, . & flatim Arreragia fohere non 
pojity committatur Goala cujlodiend. in For^ 
mdprad. ; now this Claufe prefcntly gives 
the Capias if he did not immediately pay 
the Arrears, after Judgment, without any 
Return to a Fieri facias j as it was in the 
Cafe of the King for his Fine. 

Next come the Claufes which award 
the Procefs of Outlawries, ^ Et Ji diffu^ 
gerit^ & teflificatum fuerit^ per Vicecom^ 
mit. quod non Jit inventus^ exigatur de 
Comitatu in Comitatum quoujque utlagetur : 
and this gives Outlawry both in Execu-* 
tion, and mefne Procefs, but by the Word 
diffugerit when Judgment was pro- 
nounced, and he did not pay the Money, 
andafter'a Capias\f[utAy and the SherifFhad 
returned -f non ejl inventus^ they proceeded 
to Outlawry, becaufe he fled from Juftice, 
if he did not obey the Judgment of the 
Court, by which he was to pay the 
Money, or according to this Statute he ^vas 
to ftand committed, fo that if he was not 
found on the firft Capias he was fuppofed 
to be fled, but he was not conftrued to 
have fled from mefne Procefs, and fo to 
be within the Words etji diffugerit, until 
it had appeared that he was not to bie 

F found 

♦ And if he fiiit and it is certified hy the Sheriff that he it 
nor to he founds hejhall he exoQed froth County tQ County tiii 
be is outlawed, 

\ That he was not found* 
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found on the original Capias^ alias & 
pluries j in Trefpafs, before they proceed- 
' ed to Outlawry, they did not conftrue 
him to be fled in that Adion, before all 
that Procefs was fpent ; and therefore, to 
make the Law uniform, they did not 
Conftrue him to have fled till the like 
Procefs was fpent. 

The next Claufe is, * Etjit hujufmo- 
di incur ceratus irreplegiabilis, & caveat 
Jibi Fice-comeSy vel Cujios ejufdem Gi>ala^ 
* fi^^ fit i^f^^ Libert atem Jive extra^ quod 
per commune Breve quod dicitur reple^ 
giare vel alio Modo fine Ajfenfu Domini 
ipfum a Prifondexire nonpermittat : by this 
it is plain, that the outlawed Perfon is in 
the Execution irreplevifable, and no Writ, 
deJIomine replegiando lies ; and the Sheriff 
is made liable by this Statute, as he was 
liable at Common Law if he had re- 
plevied Goods taken in Exccation j and 
by the Statute it appears, that the Out- 
lawry is a Judgment, which may be rc- 
verfed in the fame Court, in order to 
make the Defendant irrepleviiable therc^ 
and every Court is Judge of the Error ia 
their own Procefs* 

Br 

• And/uch Frifinn fimll hi 'wUkml Bait, rndthiShtriff 

Jhall take cart., or tht Keiper of the Goat, tubstbir it be 

lAiitbin or ^without Liberties^ that hi Joes notfi^er him to.gB 

out of the Frtfouy by a jcommam Writ, njubifh is called haling 

him, or by any other Means^ ^without the Lord's JfiHt. 



The Law of Executions. 6 7 

Br this likewife it appears, that if the 
Sheriff lets him go, with the Affent Do^ 
mini fui^ there is an End of the whole 
Execution, becaufe the Party can confcnt 
by the Words of the Statute that he (hall be 
difcharged of the Execution, which dif- 
charges both the Pledge, and the Debt itfelf. 

Then the Statute concludes, * ^cdji 
fecerity & fuper hoc convincatur^ refpcn- 
deat Domino de Damnis per bujufmcdi 
fervienUm Jibi illatis^ fecundum quod per 
Patriam verificare poterit^ et habeatDomi^ 
nusfuum recuperare per Breve de Debito 
verfus Cuftodem, Et Ji Cuflos Goala non 
babeat per quod jujiicietury velundefolvaty 
re^ondeat Superior funs qui Cujlodiam 
hujufmodi Goala^ Jibi conwiijit per idem 
Breve. 

By which Words it is plain, that if a 
Man be in Execution, and be let to efcape, 
the Plaintiff can never have a new Capias^ 
becaufe the Debt is transferred upon the 
Goaler ; but if it be on mefne Proce^s, 
the PJaintiff may h%ve a new Capias^ be- 
f aufe the Debt itfelf is not transferred on 

F 2 the 

• Whicb if heflwdi do and he conwiBed thereof hejhallan^ 
fwer the Lord for the "petmages thus incurred to hifHf in pro^ 
portion as he is able to 'verify before a Jury ^ andtheLordJhall 
recover by a Writ of Debt againfi the Keeper; and if the 
Keeper has not therewithal to do Jufdce or to pay ^ his Supe* 
riorfkaU emfwer, *who intrufied him wtb the Xaujiody ofthp 
M^if by the fame Writ* 
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the Gdaler, but he has an A6lion of 
Efcapc on the Equity of this Statute for 
his Damage. 

The feveral other Statutes that give 
the Capias in the feveral Adliops are . 

25. Ed. 3. Cap. 17. gives Capias in Debt, 
Detinue & Replevin as it was in 
Account, ' 

1 9. H. 7. Cap. 9. gives it in Adtions on 
the Cafe. 

23. H. 8. Cap. 14. gives it in Covenant. 

23. H. 8.1 give Capias againft the Plain- 
Cap. 15. [tiff for Coft if he be nonfuit- 
4. Jac. I. Ted, or a Verdidt pafs againft 
Cap. 3. J him. 

8. & 9. W. 3. Cap. 1 1. A Capias, Fieri 
facias, and Elegit^ againft the 
Plaintiff on Demurrer for Coft. 

We (hall now fpeak firft of the Capias. 
Secondly of the Outlawry. 
Thirdly of Escape. 

Firft of the Capias. 

R'l. Ahr. s?97. If a Man enter into a Recognizance ia 
Lutw. u8o. the Chancery, or Common Pleas, or into 

a Recognizance on a Writ of Error from 

the 
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the King^s Bench to the Exchequer Cham- 
ber, no Capias will lie; the Rieafon is 
from the Tenor of the Recognizance, 
which is only to run by way of Execution 
ca the Lands and Chattels, and the Scire 
facias revives the Obligation according to 
the Tenor of it 5 and though the Statute 
of 25 Ed. 3, gave a Capias in Debt, yet 
it did not give a new Execution on that 
Recognizance, and therefore, that Exe- 
cution continues as it was at Common 
Law. 

But in the King's Bench ^ a Capias 
lies, becaufe the Perfons there are fup- 
pofed to be committed on fome crimi- 
nal Profecution, and therefore when they 
are bailed out, the Undertaker is liable 
in the fame Manner the *Prifoner was, 
and therefore, (ince the Capias lies again fl: 
the Prifoner, it lies likewife againft the 
Perfon that undertakes to bail him. 

On a Recognizance taken by virtue of roi. Atr. 897. 
the Statute of 3 Jac. Cap. 8. [made per- ^rjac!'645. 
petual by 3 Car. c. 4. SeSt. 4.] on bring- 
ing Writs of Error, it feems no Capias 
lies though taken in the King's Benchy 
for this is not bailing a Prifoner in their 
own Court, but by virtue of the Statute 
which gives no Capias. 

There is no Capias given by the Sta- nuJ^rH. xit. 
tute for Damage in Dower, or Affize ; ^*' '^^' 
and note the Statute in Account has 

F 3 given . 
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given it generally, ^ diffugerity which \% 
as well in mefne Procefs, as after Jxidg- 
ment ; and other Statutes having given it 
in the fame Manner as it was in Account, 
fo if there be a Capias in mefne Procefs, 
there will alfo be one after Judgment. 

If there be Judgment given againft A 

^ and J?, and /f is taken on a Capias ^ iind 

Fieri facias is executed againft B, ^is 

difcharged, becaufe by c3?ecating the 

Fieri facias againft B, the whole Debt, 

. or fome Part of it is a<5tually levied 5 and 

then j4 cannot be in Execution in order 

• to fatisfy the entire Sum according to the 

Writ, becaufe he would be a Pledge to 

i^lisfy that which is no Debt at all, or at 

leaft in Part no Debt, and therefore he 

muft be difcharged of that Capias. 

But though j4 be taken in Execution, 
yet the Plaintiff may have Execution, by 
Capias againft jB, becaufe he may have 
a fecond Pledge for that Sum which ftill 
remains a Debt. 

But if the Plaintiff takes out a Fieri 
facias againft A, he may have a Capias 
againft B for the Refidue, becaufe though 
he has levied Part of the Sum, the Reft 
remains a Debt, and for fatisfying fuch 
Refidue, he may take the Body of B as 



a Pledg-c. 



The 
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Th^ Plaintiff cannot have a Fieri fa^ 
daSy and a Capias ad fatisfaciendum at the 
fame Tiaie againfl the Defendant, for the 
Capias is inftead of the Fieri facias^ and 
if the Fieri facias firft iflues, no Capias 
ought to iffue, becaufe the Debt may be 
fatisficd by the Fieri facias^ and then he 
ought not to have a Pledge for Satisfac- 
tion beeaufe he has a Pledge in his Hands. 
from whence he is to have Satisfadtion^ 
and therefore cannot fue to have any 
other Satisfaction for that Judgment either 
by Fieri facias or Elegit. 

But if the Defendant dies in Prifon, 
then in reviving the Judgment againfl the 
Heir or Executor, he may have an Ele-- 
gity or Fieri facias ; for though he has 
Toil the Pledge of Satisfadlion by the Aft 
of God, it flill remains a Debt on Record, 
for which he ought to have Satisfadlion. 

If the Plaintiff takes the Body of the 
Defendant in Execution, he fhall never 
have ExeckJtion againfl the Bail, becaufe 
I he has a Pledge for Satisfadion, and the 

» Bail was to deliver the Pledge into the 
Hands of the Plaintiff which is already 
done. 

So if on a Scire facias againfl the Bail, 

the Plaintiff recovers and has the Bail in 

i Execution, he can never have Execution 

againfl the Principal, becaufe according 

F4 to 



I 



l>efore i6. 
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to the original Strufture in the King's 
Bench of Bail, it was * Corpus pro Corpore ; 
and therefore if the Body of the Bail was 
taken it was inftead of the Body of the 
Defendant. 

cro. jac. 549. But a Recovery in Scire facias is no 

Bar, becaufe he has not one Body for the 
other. 

If there be two Defendants taken in 
Execution, the Efcape of the one, does 
not difcharge the other, for each is no 
more than a Pledge; mde pojlea. 

j-'jch. 187. fee On a Capias ad fatisfaciendum^ the 

Sheriff cannot receive the Money, as he 
can on a Fieri facias^ for on the Com- 
mand of the Writ, he is to take the 
Body, anci bring it into Court, that the 
Plaintiff may be fatisfied, fo that th? 
Money is to be paid into Court in order 
tp difcharge the Body of the Pefendant, 
and not to the Sheriff below. 

And if the under Sheriff accepts % 
Mortgage in Satisfaftiop, an4 after the 
high Sheriff's Time is out, he receives 
fuch Money, and the high Sheriff dies, 
no Adtion can be brought againft th^ 
Executors of the high Sheriff for this 
Money t i ft. Becaufe an Adion of Efcape 
lies againft the Sheriff •f* ex Makjicio^ and 
not an Adtion %exContraSlu^ for receiving 
the Money., 2dly, The Money was not 

receivecj 

^ Body fir Bo4y^ ^FifraMisfeafanci. "f. On a Contra^. 
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TCceived by the high Sheriff, but by the 
cnder Sheriff after the Sherriffalty was 
out, and the Relation ceafcd, and there- 
fore it can by no means be conftrued, 
that the high Sheriff affumed to pay it, 
and confcquently no AdHon lies againft . 
his Executors. N. B. that in the Capias 
ad fatisfaciendum on which the Exigent 
is to be awarded, or the Bail to be char- 
ged, by Lillys praStical Regifier^ p. 560. 
Edit. 172>S^ there muft be feven Days 
exclufive between the Tejle and Return, 
and it ought to be delivered four Days 
cxclufive, (and none of them Sundays^) 
to the Sheriff; but I apprehend there muft 
be fifteen Days between the Tejie and 
Return; fee the Statute 13 Car. 2. Stat. 2. 
C.2. SeB.j. 

Secondly of the Outlawry. 

This has been largely confidered under 
mefne Procefs -, there is only to be added, 
that there can be no Outlawry in the 
J^ngs Bench but upon Adtions of Tref- 
pafs, and on Adtions on the Cafe y be- 
caufe the Outlawry mufl be an original 
Writ : for the Statute that gives it fays, 
there mufl be a Return, * quod nihil ha-- 
bet in Balliva me a per quod fummoneri po^ 
tefi^ in Debt, or ^ attachiari poteji in 
Trefpals, which is a Return upon the 

Writ, 

• That he hath nothiftg in my Balinvicky tvherehy be can 
he fummoned, •)• Be attached. 
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Writ, and the Statute of IVefim. fays, 
ij w. * et dijiringatur coram JuBitiariis^ which 

muft be inteckded the JuAices of the 
Comman Pleds^ and the Statute of z^Edw. 
3. r. 17. gives the Writ in Debt, Iktinm 
and for taking of Goods, as in Account; 
fo that the Capias in Oudawry came in by 
the Writ of Debt, which by the Statute 
s loft. at. of Magna Carta^ cap. 1 1. was returnable 
only into the Qmmon PJeas*, but in Cafe 
by the Statute 19 Hen. 7. c. 9. is given the 
Capias and Proccfs of Outlawry, and ia 
Trefpafs the Adion q{ Trelfftfsi and 
Trefpafs ob the Cafe, being partly civil 
and partly crioiimd, was allowed in both 
Courts ; for at Coaunoii Law it muft be ^ 
altered by the King's Bailiff ^f* quod nulla 
habuit Bona five Cat alia per quod attacbiari 
^Jjit'y and therefore you could not out- 
law on the Latitat, Bill of Middx. be- 
caufe the Capias was the firft Procefs, 
and there was no Atteftation by the 
Sheriff's Return that the Party fled from- 
Kd. Abr.8o«. Jirftice; fo if an Attorney be nonfuited, 
and attached by his Body to anfwer the 
Cofts, no Procefs of Outlawry lies, be- 
caufe the Proceedings are not on an origi- 
nal Writ of the King, but by Attachment 

of Privilege only. 

But 

♦ And he ^Jlriunid btfire the Juftices, 
f 7 hat be had no Goods or Chattels hy njohicb be could be 
anacBed. ^ 
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Birr if a Writ rf Error be brought 5 co. ts. ^ 
from the Common Plem to the KxTtg^s 
Bencby and Judgment be affirmed there- 
ch:i, a Capias ad fatisfacicndttm and Prooeis 
.of Outlawry may be awarded ; for the Ca^ 
pias is founded on a Judgment given on 
an original Writ of the King, and there* 
fore "^Jijugerity Proccfs of Oudawry lies 
by the Statute* 

Upok a Cafim utlegatum^ the Sheriff R^gH^j^,^ 
cannot fell the Goods of the Defendant, 
by virtue of the Writ, for the Words of 
die Writ are -f* et ea qua per Inquifitionem^ 
illam itroeneris^ in Manum nqftram capias 
& fahoo cujiodias^ it a quod de vero Valore 
& Exitibm eonmdem nobis refpondeas\ 
vbicb only gives the Sheriff Power to 
to take the Goods and detain them in his: 
HandS) and not fell them, and therefore 
if die Judgment or Oudawry be rever&d, 
he is reftored to his Goods again ; if there 
be two Conufees of a Statute Staple, and 
they have the Defendant in Execution, 
and dfterwards one of them is outlawed, 
whereby the Debt is forfeited to the King, 
the King may difeharge him, becaufe the 
whole Debt for which Execution. is ibsRep-^i. 
obtained, is forfeited by the Outlawry; ^"'^'^ 
the Sheriff may break the Defendant's 

Houfe 

•Ifhtflks. 

+ Jndfucb at you JhaU find hy that Jnqmfitwn you flfall 
iaki into ourUands^ and keep thetn in Plea, Jo that you may 
anfwer m-^thk trueVake and Profits^ thireof. 
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Houfe to fervc the Writ, Yor he is out' of 
the Proteiftion of the Law, and there- 
fore cannot receive that Proteftion and 
Safeguard which ^the Law gives People 
in their own Houfes. 

On a Capias utlegatum^ if the Defen- 
dant be in Execution, he (hail not be 
difcharged till he has paid the Debt^ 
even , without the Prayer of the Pahy ; 
becdbfe the Capias utlegatum is the Exe- 
cution of the Judgment ; the Outlawry 
being in order to take both the Party, his 
Lands and Goods, in fatisfadlion of that 
Judgment, and confequently, cannot- be 
difcharged till the Judgment is fatisfied; 
but if the Defendant be taken on the- 
Capias utlegatum after the Year and Day, 
he fliall not be in Execution for the Party 
without Prayer, becaufe the Judgment is 
prefumed to be fatisfied, unlefs the con- 
trary be (hewn on the Suggeftion of the 
Party. 

If there be a Judgment, and a Fine to 
the King, and a Capias lie againft the Party 
for the Damages, there if the King takes 
him for. the Fine, it has been formerly^ 
held, that the Defendant was not in 
Execution without Prayer; becaufe the 
Party might have another Execution by 
Fieri facias^ or Elegit*, but the more 
modern Authorities are, that the Defen- 
4 daht 
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dant is in Execution without Prayer, be- 
caufe the Courts arc obliged * ex Officio to 
take Notice that the Party is fatisfied 
when they ifluc a Capias^ for the King's 
Fine is fatisfied where they iflue the G/- 
fiai at the Suit of the Party ; but where 
there can be no Execution by Capias - 
for the Party, there the Defendant, though 
he is in Cuftody for the King's Fine, 
cannot be in Execution for the Party 
without Prayer, becaufe the King could 
not have his Fine on a Capias at the Suic 
of the Party, therefore the Party cannot 
have his Debt on the Capias at the Suit 
of the King without Prayer. 

But on Prayer, the King may fo far 
indulge the Subjedl, as not to take a 
Fine, till the Subject' is fatisfied for fuch 
a Damage for whiqh the Fine was im- 
pofed, as the King will not at the Prayer 
of the Party, take his'Fine till the Defen- 
dant has fatisfied his DamageSs fo if the 
Plaintiff have furceafed his Time, that he ^> 

could not have Execution immediately 5 c©. vl 
either by Capias adfatisfaciendum^ or Fieri 
faciasy yet if the Defendant is in Execu- 
tion, for the King's Fine, the Plaintiff 
may pray him in Execution, for his Debt 
and Damages j for prima facie the Court 
will prefumc the Debt fatisfied ; yet when 
the contrary appears by the Prayer of the 

Plaintiff, 

• By tbiir Offia. 
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Plaintiff, the Defendant (hail be in Exe- 
cution till he has fatisfied the King^ and 
the Party. 

Of Escape. 

i-eoo 73. If a. Man were in Execution by a 

Hob.^'ei? 104. a Capias ad fatisfaciendum, this being an 
14- H. 7. X. Execution of the Judgment, they for- 
merly held, that if the Debtpr efcaped 
the only Remedy was againft the ShcrMF, 
and that they could have no new Execu- 
tion, becaufe the Judgment was execu- 
ted, and therefore could not be executed 
over again 3 and the Statute having giv^en 
$tn Adion of Debt for an Efcape againft 
the Gqaler, or Sheriff, the ShcriflF had 
transferred the Debt upon him, and 
therefore that was the only Remedy the 
Statute defigned the Parties when an 
*Efcape happened. 

But when the Debtor died in Execu- 
tion, they held there was a Remedy by 
^Fieri facias^ or Elegit^ and that it w^ 
not executing the Judgment over again, 
becaufe that the Body was on\y a Pledge 
for Satisfa<Slion, and-when the Pledge ;by 
the A6t of God was gone» and the Qcfat 
remained, it was but redfcniable, that the 
Judgment ftiould beexecuted by JS/tf^*4 
or Fieri faciasj for other wife dbe Debt 
* that fliU continued} csuld not receive any 

Satisfadion ; 
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Satisfedron ; from hence they found it 
necefiary to come to another Refolatian, 
where the Debtor efcaped, for that for- 
tuitous hGt of the Debtor, ^id not ex- 
tmguifti the Debt; and if the Debt had 
Hill Continuance, it wsrs unreafonable not 
to allow the Creditor his Execution in 
order to have Satisfedtion of his Debt ; 
and it could not be properly faid that the 
Judgment was executed over again, when 
the firft Bfxecution was rendered by the 
Debtor himfelf incflfeftual; and though 
the Statute of Wefiminfier gives a Remedy ,3 w, 
againft the Sheriff, yet the Debtor was 
to be irrepkgiabilisy and therefore it was 
Tiiorc reafonable to give the Creditor the 
Choice (rf his Remedy, than only to turn 
him over to an infolvent Goaler for Satis- 
fadion; and even before they came to 
this Refolution, where the Goaler died, 
and the Debtor efcaped, he was then 
in Gnftody of the Law, and the Creditor 
might have taken him without new Pro- 
cefs, but where a Man cfcapes from a 
Coaler^ or Sheriff, without the Confent 
of the Plaintiff, the Creditor tnay have 
his Action againft the Sheriff, whether 
The Efcapc be vdluntary, or involuntary, 
otherwife the Statute would be eluded ; 
and if the Plaintiff recovers againft the 
iSoder, die Goaler hats his Adion over ic^^ 
4 againft 



go The Law of Executions. 

' againft the Debtor, or he may take hiraf 

up, for he is ftill his Prifoner. 

V But if the Goaler makes frefli Suit 

. after the Prifoner, this is not an EfcapCy 

for he is not permitted to go at large 

when fuch frefli Purfuit is made, nor is 

there any Negligence in the Sheriff, when 

on fuch frefti Suit he takes him, fee^. 87. 

This is a penal Statute, and therefore 

does not go to Heirs or Executors, but is 

• on the Sheriff or Goaler only. 

s^Tlo^lt The Statute of i. Rich. 2 Cap. 12. has 

saund. 38. ainft. declared what fliall be an Efcape, viz.. 

Dy^iiJ* ' to let th? Party go out of Prifon by 

c10.jac.658. B^(^on, or Mainprize; and though it 

mentions only the Warden of the Fleets . 
yet that is put but for an Example, for it 
extends to all Sheriffs and Coalers what- 
foever. 

In an Adion of Debt on an Efcape, 
it is neceffary in the Declaration to fet 
forth the Judgment, becaufe that is the 
Debt of Record which is transferred on 
the Goaler, and if that Judgment be re- 
verfed, he may plead Nihil Record there- 
to j and though the Judgment be error 
neous, yet the Sheriff cannot take Ad- 
vantage of it, becaufe no Body can take 
Advantage of it but the Parties; and 
whilft it is a Debt, and the Court has 
commanded it to be executed, the SheriflF 

cannot 



I 
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cannot by any Aft of his, make void fuch 
Execution, for he is obliged to execute the 
Proccfs of the Court j but if there be a 
Recovery againft the Sheriff, which is 
afterwards reverfed, the Sheriff {hall have 
an Audita S^uerela^ and fo avoid the Ex- 
ecution upon its for when the Judgment 
is reverfed, there was no Debt of the De- 
fendant to be transferred upon the Sheriff, 
and therefore, the Judgment againft the 
Sheriff is injurious. 

Secondly, the fecond Thing to be 
fet out in this Adlion, is the Execution; 
and here if it be a void Execution, the 
Sheriff can take advantage of it by De- 
murrer, or on the general Iffue^ for if it 
be a void Execution, it gives no Autho- 
rity to take him, and then there can be 
no Default in letting him go at large, 
and confequently no Debt transferred from 
the Defendant to the Sheriff. 

But to make it a void Execution, the ^tu.^x, 
Diftinaionis, where the Court has no^S'IJV^'' 
Authority, nor Jurifdidion over theCaufe^ 
there the Judgment is void, and confe- 
quently the Execution too, and gives no 
Authority to the Party to take up the 
Defendant, and retain him, and fo no 
Efcape to let him go. 

Thus, If any inferior Go.urt, ^oiz. the^^*- a^'-«09- 
Court of Kinglion upon Hulh hold Plea 

G on 
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on a Bond made at 'Hallifdx^ and give 
Judgment thereon, and award Execu- 
tion, though the Sher ifFlets the Defen- 
dant efca,pe, he is not liable to an Adtion 
of Efci^pe, becaufe it is a void Judgment, 

But if the Court has Authority over 

the Caufe, and mifawards Execution, or 

awards an Execution Which does not lie, 

(his is only an erroneous and not a void 

Execution ; and therefore if the SheriflF 

Jets the Defendant efcape, an Adion of 

Debt will lie againft'him. 

cro. ><:. 3. 280.. But if the Party himfeif tikes out an 

Dy! r^s^'poph. Execution, that will not lie, without an 

Tco Y^"'^^* Award of the Court, fuch Execution will 

Co. 64. 2 Biim! give no Authority toehold the Defendant^ 

too^^o*^^"'^* and therefore, there 'wiU'be no Efcapeto 

ca^Sjg?' let him go; if after a Scire facias on a 

5 Mod. 413. Recognizance in Chancery, the Court 

II Mod. 396. j>^« 1 r • r * t ,11 

^2 Ld. Raym. awaros ^iLaptas aa jattsjacienaum^ ana the 

^s^ti 8^0:^14. Defendant ^^ taken up, and theSherifF 

lets him go, there it is an Efcape, becaufe 

the Court has awarded the Capias^ though 

it be erroneous, and will not lie on fuch 

Recognizance, but fuch Capias will hold 

the Body in Execution till fet afide by a 

Writ of Error. 

icro. Eiiz. isg. But if the Party himfeif takes out 

saJk. 273. f^^J^ ^ Capias^ there lies no Adiion agairtft 

the Sheriff, becaufe fuch Writ ;gives no 
Authority to detain the ^Body, 'becaufe 

there 
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tkere is no Award of the Court, atid k 
does not lie upon the Recognizance. 

If tbc Court awards a Capias adfatis- s*ik. ^l%. 
faciendum^ after the Year and Day, and 7 mImi'. I^ 
die Sheriff lets the Defendant efcape^ he 
is liable ; but if a Man take out a Capias 
* ad refpondendum in Trinity ^ returnable ^ u. Rayi*. 
m Hilary Term, this is a void Capias^ ^^^' 
becaufe it is returnable after a Term, and 
fo might be made with a Return {o long, 
that would deftroy the Liberty of the 
Sabjcd. 

Th€ Gift of the AAion is ^fpermijit vtA.Aht.90^ 
ire ad largum^ without Gree made to the 
P)artie8, for if Grde be made with the 
Party, it is a total difcharge of the Exe- 
cution s becaufe he was taken in order to 
fetisfy 5 if the Prifoner . be left at large 
by the Keeper, though it be by Bail, 
Mainprise, or Bafton, it is an Efcape ; for 
he is to be J in arSd Cuftt)di4y in order to 
compel him to Payment, and the Goaler 
cannot difpofe of any Pledge in any Man- 
ner, but according as the Law has di- 
pcded, which is, that he is to be in clofe 
Cidftody, and if he were otberwife, the 
Prtfoners would only be Contributors to 
the Goals, and the Statute of Rich. 2d. 
\& only declaratory di what was the for- 

G 2 mer 

• To anfijsir. f ^^ befuffered bim U g9 at 
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mer Law, and though' it mentions only, 
the Wardens of the Fleets yet being de- 
claratory of the former Law, it extends 
to all other Sheriffs and Goalers. The 

n''*',fi^*' ]^*"S '^y ^^^ ^^^^ of Habeas Corpus^ may 

command the Prifoncr out of the Goal, 
becaufe the Habeas Corpus is the King's 
Writ of Liberty, whereby he is to fee 
whether the Party be legally imprifoned, 
as likcwife to ferve any Purpofe, as to 
teftify, &c. but is (till fubjedt. to thfc 
Execution; and when the Purpofes in the 
Writ are executed, he muft be remanded 5 
and if the Coaler abuffes the Writ to any 
other Purpofe than according to the Writ, 
it is an Efcape, becaufe where the Writ 
does not give him Authority, he permits 
him to go at large, and lets him wander 
to other Places, it is an Efcape, fo if the 
Sheriff lets him go into any other County, 

Mo<?. 116.^ ^ not in his way to the Court, it is an 
Efcape. 

The Pleas to this Action. 
oait.^62. 'Tjjg general Iflue in this Adion, is 

* nihil debet, and formerly they held frefli 
Purfuit could not be given in Evidence 
on this liTue, becaufe it is an Excufe 
which ought to be exhibited to the Court 
with all its Circumftances, to fee whether 

pleaded j 

* I'hat be owes nothing, ^ 
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it will excufe, and no doubt it may be 

pleaded) becaufe it is an Excufe to the 

Defendant, fince by his retaking him 

recently, he fliews there was no Pcr- 

midion for him to go at large 3 but now 

they allow it to be given in Evidence 

upon the general Iffue, becaufe it is to 

the Gift of the Aiftion, and (hews, that 

there was no Permiffion to go at large, 

and therefore by the Frefhnefs of the 

Purfuit, he is, as it were 'ftill a Prifo* 

ner, and though he be out of hi& Sight, 

yet if he be retaken on the freih Purfuit, Roi. Abr. so?^ 

it is well enough; but fre(h Purfuit muft 

be made, and the Defendant taken, he^ 

fore the Adlion is brought, becaufe the 

Plaintiff had Caufc of Adion at the Coxiv- 

mencement of the Suit, and there was a 

Time in which there was no Suit; fo if 

the Defendant efcapes, and fre(h Suit i$ 

made after him, and he dies before he is P^ph. ^s^- 

retaken, an Adlion will lie, and the frcfti 

Suit is no Excufe unlefs he be retaken, 

for he died at large out of Goal. 

Note, the frefli Suit is allowed a good oait. 56a. 
Plea, where the Efcape is not a negligent 658,^*'' ^^^' 
and voluntary Efcape; yet it is no Plea to ^^^;^l\ ^ 
a voluntary Efcape, that the Prifoner is Noy. 93, c«itr. 
dilcharged of the Execution, and cannot 
be retaken,^' or if he be retaken, he can- 
not be held on the Recaption, and there- 

G 3 fore 
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fore if the Plaint^ charges, a ^untary 
Efeape, k is no good Plea to fay that, the 
Prifoner made a negligent Efcape, and 
that he took hia3> unlefs he tratverfe* the 
voluntary Efcape, for he neither confeOfes^ 
md avoids^ or traverfes the Gift of the. 
Adtion; for he confbfle^ and avoids a. 
negligent Efcape, yet that is not the: 
whole Gift of the A<3:ioB, for the Plsai 
would not be good if it was a voluntary^ 
Efcape, and this. Plea not gokig ta thet 
whole Charge of the Adlion^ he mizft 
traverfe the Refidue, viz. the Voluntari^ 
nefs of the Bfcape to make it a fufficientf 
Bar. 

The general way of declaring is ^ qmA 
femiifit ire ad largum^ witlwat voluir-^ 
tary, becaufe if it is l»d voluntairy^ and 
the Defendant pleads ^ general lifae, it 
will be necelSary to prove the G^akp 
made the Prifoner free, otherwiie he wiU 
siot prove his Declaration as he has Isud 
\Xj for voluntary is> not naere matter of 
Aggravation^ but is^ a difieretet Soft ol 
Efcape 3 on the * permifit ire ad hrgumy 
it i^ fuf^ient to plead/ that the E^apd 
was ^f" contra Vduntaiemj and that he^ 
made frefli Purfuit after him. 
5 CO. 71. \f the old Sheriff hath Prifdners, ami 

doth not deliver them ov^r to the new 

Sheriff 

♦ That hejuffered him to g§ ai. large, f Agunf hU If ill. 
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Sheriff according to the Dlredlions of tho 
King's Writ, then if the new SherifF hath 
not the Cuilody of them, it is no Efcaj^e 
in the new SherifF if they go at large 
without fatisfying of the Debt, which is 
not charged upon them in the Indenture; 
txut an Action of Efcape will lie againft 
the old SherifF, becaufe he has the Cuf- 
tody of him by the Writ till he has dif- 
cha]:geal blmfelf of them, by delivering 
of them over by Indenture to the Sheriff 
according to the King*s Writ, and the 
Sheriff is not obliged^ to take notice of the 
Record of the Executions, by which fuch 
Prlibners came into Cuflody, becaufe bis Hab. loi. 
Cuikxly does not commence by the Re- 
coed of the Execution, but by the Deli- 
very of the old Sheriff by Indenture, as 
we have already faid^ but where the Mar- 
fhal, who has the Office in Fee, lets a 
Prifoner efca{)e by Agreement, and the 
Priibner consss back to Goal, and the 
Marfhal dies, the Heir is liable on the 
fecond Efbape ; becaufe the fame Office 2 Lev. z%^ 
is contin«ed^ on the Heir, and therefore 
he has- the la^wful Cuflody of the Goal at 
the Time of the Deatk of his Anceftor, 
and therefore if he lets the Prifoner 
efcape, he is liable ; if the Goal be broke 
by the King's Enemies, or burnt by rou Abr. sos. 
Lightning, and the Prifoners go out, 

G 4 this 
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this is no Efcape, becaufe tliefc are in- 
evitable Accidents. 

But if. Tray tors, Thieves, Rebels 
break the Goal, this is an Efcape, becaufe 
the Pojfe Comitatus are fuppofed in Lav^ 
fufficient to refift them. 

If the Trcafurer and Barons of the 
Exchequer fuflfer a Perfon to go out that 
is a Debtor to the King, this is an Efcape, 
becaufe they have no Authority to dif* 
charge the Execution without thcGree of 
ii Ed. the Party, by the very Words of Wefim. z, 

nor by a Writ * de Homine replegiando by 
the Words of the fanie Statute. 

But he may be brought up, as it \% 
faid by Habeas CorpuSy becaufe that Writ 
is of equal Authority v^rith the Capias, by 
which he is imprifoned, and he is not 
within the Words, and Intention of the 
Statute ; for they did not defign to take 
away from the King the Power of in- 
fpcding the Legality of the Commit- 
ment of any Subjeft ; befidcs, by the Ha^ 
teas CorpUSy he comes up a Prifoner, and 
therefore that is no Difcharge of the Exe- 
cution, and does not let him go to Bail or 
Mainprize, as he was in the Writ of 
* Homine replegiando. 

If the inferior Officer be not refpon- 
fible, the fuperior by the Statute is to 
anfwer it, as the Earl Marfhal is anfwer- 

able 
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able For the Goaler of the Marflialfea, and 
he that has the Wardcnfliip of the Fleet in 
Fee, k anfwcrable for his Leflee for Life, 
or Term for Years ; and the Lord Mayor, 
and City of London; who have the Super- 
intendancy of the Prifoners in the City; 
are anfwerable for the Efcape of the 
Sheriff, in cafe of their Inability; and 
this is upon the Words of the Statute, 
that if the Inferior cannot anfwcr, * refpon^ 
deat fuperior \ but this is for the imme* 
diate Degree, becaufe no further Remedy 
is given by the Statute. 

If there be Judgment againft two, aoi. avt. tim. 
and one efcapcs, though the other is in ^^ ^^'' 
Prifon, yet the Sheriff is liable for the 
whole Debt ; becaufe each Body is a 
different Pledge for the whole Debt, and 
therefore, if either of them efcapes, that 
Debt is transferred on the Sheriff 

If there be a Recovery in Efcape again ft cw. jac, 64c 
the Goaler, and the Judgment on which 
the Adion is founded be reverfed, the 
Goaler cannot aflign this as an Efcape, but 
fhall have an Audita ^erela^ which fefe 
in Tit. Error. 

An Adion of Debt will not lie fw an AflionofDck 
Efcape on mefne Procefs, becaufe not t^:^^!::^ 
given by the Statute 5 nor is the Debt ^^**^*- 
afcertaincd till Judgment, and, therefore, 
could not be transferred on the Officer for 

letting 
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ktbng the Friibner Efca^^e* But an Ac« 
tiod on the Cafe will lie agamft the 
Officer for fuck an. Efcape, becaufe to 
futfer fuch an Eicape is a- Failure- of 
t)uty m the minifterial Officer^, aod foi; 
fuch^ Failure in. a minifierial Officer,, aa 
Adioa on the Caie lies.; and the PlaintifiFy 
m otxkr to kititle himfelf to Damages 
againft hifisi^ rauft fcir forth the Caufe o£ 
th^t AdHon, the Court of jMflice fr<>ai 
whence Procofs is taken^ the . legai Pro- 
cefs iiTiaing, from >theiu:e9 and the Deli- 
very of fuch Procels ta the Officer, the 
Airreft by Authority of fach Procefs made, 
by the Defendantf^ letting the Priibner ga 
at krge, the Platnti^Vnot being fatisfied^ 
apd. to^ entatle him to Damages, that the 
Priibner is (1:111 at large. 
Moa. 227. 245- The SherHF is obligjsd t6 take Bail, bj^ 
ortussi^ei;. the Statute 23 Ben. 6. c. 10^ and there- 
fere, the ledng hina to Bail is; no Efcape, 
though the Bail is infuffident ; but he i& 
^yooerciable till he brings in the Body^ 
IpAit if be does not let to Bail ^ but fufFerSi 
%n Efcape, he is amerciable till be re- 
turns the Writ, or an AGciq^ lies againfi: 
hin>, and the Sheriff may plead the fame 
Statute. 
RoL Abr; ft>7 • To this AiSion he may like wife plead 
3 Li^*46?'^* a Refcous^ or may return it by the Wrii^ 
2Roi..Abr.456, ^q^ jje IS no6 obligedi to bringf the Pq^ 
^i6> 217. Comtetus where the Defendant is not lup- 

pofcd 
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pofed to fljr from. J<iiftke>. and wbcee. the 
Fledge m Demnrfu wad andentfy Wwef-^ 
able, foe hifii focth-corainrg^ but kir aas:rwj< 
A^tiaftionjE&apeiagainft a.Prifoiiar iaExH ^^'^' 
^cotieiw thia iat no Pka> for he wasi there 
efa£^d. tcx fecmc at hit own Pevft, a Mas 
who had: withdrawn hmiicif iram; dm '^ 

Jud^pociii: o£ die Goiirtu 

If the Sefjoanl^ of Maeet of te Comp»4 hia. in^ Pna. 
terarrsft <Miei /a«l lel^ him efcapc beH^f^"."*"^^ 
fore he^ puta hum iolb GoaU the Shariff is 
Mt liable, bec«it£b the StierifF is >id^ rol Abr. za, 
of the Ccmrt, and the Serjeants miniftc-. ^"^ ^^ 
rial Officers; but if be tsr in Prifon> tfao 
Sheriff ist ItaUe^ becaufe he is Goardian 
el the Prifon ; but if F^ce£r had i&oA 
out <sf the King'si Court he is liafak^ be* 
eaofe he is theMioifter te^ the Pracds^ 

Bit jjMnShit^^. cSafi. (k i&S. i. ifwa.Kep-455* 
X Prifo^er eibapes from the Fltet, oi 
Marfhalfea, on Oath made befoite a. Judges 
rhunttff ifaall have a Wanrantrta feize 
„«., wd cariry him to the Ceoatj/s-goaL 

As^ to Habere famt Poffefiomm^ &l 
Siijinsimy &fiT)t. I^mim, the^Ckfeol 

JMk^m and Savik. 

Scire Facjas. 

We ibaU no» ttCBt of ^h Seire fan 
eiasi 3^. k to seme: |ad^«mR agpiftft 

Baii. 

Avp 
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% laft. 471. And here we muft note, that where- 

ever the Parties to the Judgment weje 
charged, or a Year and a Day had pafTed^ 
there n'b Execution could t^ taken out 
without a Scire faciaiy becaufe there was 
a Prefumption in Law, that fuch Judg* 
ment might be difcharged, or fome Com* 
penfation made by Agreement inftcad of 
it y and therefore, the Partiea had a Day 
in Court to anfwer thereunto ; but this 
was originally only in real Ad:ions, for 
in perfonal Adirions, they were obliged 
to begin their Adiohs de navo^ becaufe 
the Prefumption was exceeding ftrong, 
that the Judgment was fatisfied, and there-; 
fore after the Year and a Day, it only 
continued a Debt, but it was not confi- 
dered as Judgment for Execution; but 

i\]^:469. *^^ S^^^f^ o^ ^^fi^' ^- ^^/- 45- gives a 
Scire facias in the perfonal Adion> as well 

as the real.' ' 1 - . i 

2 inft. 37S. There is another Reafon for the Law, 

becaufe after the Year and a. Day, the 

.Plaintiff and Defendant were brought 

out of Court, for the Defendant is out of 

Court by the Judgment; for the Warrant 

of Attorney is * quoufque Placitum termi- 

natur, and the Defendant's -f- Placitum is 

determined by the Judgment ; but as to 

the Plaintiff he remains in Court a Year 

and 

* Until the Plea he determined. -f- Plea. 
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and a Day, fo that he may within that 
Time acknowledge Satisfadion, for a 
Year and a Day was thought a competent 
Time to get Execution of the Judgment, , 
as it was for all Parties to claim upon the 
Recoveror, in the Writ of Right after the 
final Judgment, and fo long as the Plain- 
tiff was in Court by Attorney, either to ^ 
receive the Money, and acknowledge Sa« 
tisfadion upon Record, or to take out 
Procefs in order to get it, it is true the 
Plaintiff may at any time acknowledge 
Satisfadion on Record, and make his At- 
torney for that purpofej but if he call 
the Defendant in to make Satisfaction 
after the Year, he was obliged to have 
Procefs of Scire faciasr, becaufe the De- 
fendant might have paid it to the Attorney 
before the Year and a Day was out; but 
after the Year and a Day, they are both 
out of Court, for then the ^Placitum was 
determined both as to the Plaintiff and 
Defendant, for they reckon the Year and 
the Day to be -f- Finis Litium^ begun and 
moved in any Court whatfoever, and as 
at firfl:, their Judgpient was given the 
fame Day the Parties were brought in, 
fo there was but a Year and a Day for 
the Execution of it, and fo.lbng the. 
Pledges were obliged to bring, in the 
Party, and fo long the Plaintiff's Attor- 
ney 

• PUa. , ,^ni End of SuiU. 
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iiey remained, and this was tSie Time fer 
any Perfon that ^had a Claim in #ie fwie 
Thing to bring it in, and therefore, after 
that Time, all Proceedings were faid to 
be aHeep till they gave a new Day to 
each other. 

\S!t^ltl "^^^ Y^^r ^^^^ *^ ^^ ^^^ the ancient 
Term in old Times, for the Tenant to 
. dcfmaaad ilie In^^e(titare, and to do Feaky 
in the Lord^s Court, and if it was not 
done within #ie Year, it was lofl ; fo that 
this ieems to %c the general Time by 
which Latches ^vver^e to be computed in 
the^old Law, and ibthis was the Time in 
which the Afts cf the Court had Force, 
and by Coirfequence, tibe Wawant^ At- 
toroey went fto fertlier thefi when the 
* Placitum ternnnatury and' this was the 
ancient Term rq all the judicial A£ts. 

aieMi.77.78. But thougli there was a Year and a 
Day to execute the Judgment, yet if there 
was Execution take^ f)ut, and that was 
continued beyond ^e Year, (here was no 
Occa'fion for a Scire fit ci as, for then at 
Common Law there was a Prefon)|>tion, 
^t the Judgment was Satisfied, becaufe 
. there appeared an B^cution t^oen out, 
and ^it was the Default of the Miniftcr» 
tfaat the Writ was nct^ferved, 

BlfT 

* Pka is ditinmnid. 
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BlTT ifthclPlainltifl^ in the Judgment, weft.i. 
die within 'the Year and -Day, the Exe- Tinl.^;!. 
cater canndt ^ue an Execuiion without J*"*^ 2^'^' 
u 'Scire facias^ becaufe they are not Par- '*^' 
ties to Ac Judgment, and it is only the 
Prdbat of the Will that makes them fo. 

Bvr if an Execution wercfued out m 
the Life-time of tJie Teftator, the Sheriff 
may execute it after *the E^ceafe of the 
Party, becaufe it is an Authority from 
the Court, and not from the Party. 

When fhe Scire facias is taken out, 
and the Sheriff Tctum Scire feci^ if the 
Party does not appear according to the 
Warning made by the Sheriff, there is a 
judgment agdinft him, for there being 
Judgment given agatnft him, and he 
being warned, Ibews no Caufe why it 
Should not be executed, and therefore 
execution muft go againft him. 

BtJT if on a Scire facias^ the Sheriff 
returns Nihilj^ a fecond Scire facias muft 
ifiue, becaufe where the Party did iiot 
appear, there was no Judgment at Com* 
mon Law upon the !firft Warning, as in 
the Writ qf Riglrt there is not only the 
Summons on the Writ, but likewife a 
'OrandKkjfe:^ which was a fecond Sum* 
tnons -before they 'had ^nal Judgment, 
and -dierefore a Scire facias they fofineA 
upon ithe "fame Modd, thatithere fhoiM 

be 



§6 7%e Law of Executtonf. 

be two Warnings before it ihould be a 
compleat Warning for Judgment* 
Ck>.Et472. In the King s^Bench^ where they pro^* 

ceed by Bill, there was feven Days be- 
tween the T!efit and Return of the Writ, 
and therefore Uiey could have two &cire 
facias returned in the County, and get 
Judgment as foon as he could have one 
Scire facias in the Common Pkasy where 
there was fifteen Days between the T^'ejie 
and Return. 

Hence they drop'd one Scire facias on 
Judgment in C. B. where the fame Party 
to the Judgment was warned, becaufc 
being Party to the Judgment,. he ought 
himfelf to take notice of it, and on this 
Conftrudiontheyfuperceded thcNeceffity 
of two Scire facias in C B. but in all 
other Cafes, where any other Perfon is 
brought, that was Party to the Judgment, 
t% the Heir, Executor, and Bail, there 
muft be then two Scire facias^ as there 
are always in the King*s-Bencby as well 
againft the Party himfelf,. as againft the 
lleir. Executor or Bail. 

The Scire facias niuft be brought ia 
the County where the Aftion was laid, 
becaufe the Defendant is fuppofcd to re- 
fide in the County where the Adion is 
^ brought againft him 5 . for the Proc^sfs is 
fttpjpofed to go out in. order to bring him 

ia 

4 • .^ 



iQ to appear, and therefore^ tker^ he muil 
be warned to fee if the judgment wa« 
fatisfied. . 

But if an AiSliotl was brought on the Hob. 196. 
Jiklgment, it muft be cx>mmenced in 

. Middlefex^ becaufe the Placita of the 
Court is * apud fVefttnonaJleriumy which 
makes it a local Adtion, fince the Record 
appears to be confined to that Place by 
the Placitay and the Debt arifing upon 
the Judgment, it mud be laid to be where 
the Judgment was given. 

But upon a Recognizance, they may ^ L«t. 1287. 
bring the Scire facias cither in the County "''*'' '^^' 
where it was acknowledged, or in the 
Qounty were the Court fits, becaufe it 
is continued into two Counties j for the 
Inception is in the County where it wad 
taken, and the Perfe(^ion where it was 
recorded; and it appearing in the Record 
itfelf^ that it had a Beginning in one 
County, and a Perfcftion in another, they 
may bring the Scire facias in which they 
pleafe, for it has equal Relation Xo both 
Counties. 

A Capias ad fatis faciendum againft the Lev. 225, 
Principal, muft be returned before a Scire"^^"^^' "^^* 

facias againft the Bail, becaufe the Court 
having delivered the Perfon that was 
their Prifoner out upon Bail, they muft 

H fend 
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fend for him in again, before they per-* 

er^cir"Vi n^J^^h^ Bail to be vexedj fince he is law- 
•r.4 1. ^^jj^ .^ ^j^^ Cuftody of the Bail, till they 

redenmand him. If the Defendant be 
taken upon the Capias ad fatisfaciendum^ 
though he afterwards efcapes, the Bail 
are difcharged, becaufe he was taken out 
of the Cuftody of the Bail, and into the 
Cuftody of the Officers of the Court by 
the Authority of the Writ. 
aLutw. 1287. If the Capias ad fatisfaciendum be re- 
turned * non eft inventus^ though it be 
not filed, the Plaintiff may bring his Scire 
faciasy becaufe the Party has called for 
him in, and if he does not come in upon 
that Call at the Return of the Writ^ 
which was fufiicient to ground a Scire 
faciasj whether the Return was filed or 
not, and the Court can at any time iile 
fuch Return, and then it will appear the 
Party did not come in when called for. 
If the Bail bring in the Defendant before 
the Return of the Scire facias^ or before 
the Return of the fecond Scire facias 
where Nihil is returned to the firft, there 
he is difcharged ; becaufe the Bail, on the 
Warning of the Court, brings in his Pri- 
foner whom he has undertaken to keep ; 
fo if an Action of Debt be brought upon 
the Recognizance, if he bring him in 

within 

• Notfitmd. 
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teithin eight Days after the Return of 
the Latitat^ the Bail i^ difcharged; for the 
fame Time is given apon the fecond Scire 
facias^ and they give them the longeft 
Time on fach Latitat, becaufe the Bail is 
not regularly called upon by the Scire 
facias*, fee Mr, Clark* s Rules of the 
Id/ig'S'Bencb. 

If the Judgment be removed by Writ Ij^JJ^: 
of Error; cither within the Year and ' ^ 

the Diy^ or after, and the Judgment be 
affirmed, and the Writ of Error be dif- 
continued, or the Plaintiff in Error be 
nonfuited ; this will revive the Judgment ; 
for affirming the Judgment, is a nevif 
Judgment, and by bringing a Writ of 
Error the Defendant is in Court, and the 
Plaintiff may be atfo there if he pleafes; 
whereas after the Year and a Day, they 
are out of Court^ and cannot come into 
Court in an adverfary Way without Writ. 

But if the Principal and Bail join in Roi. Abr. 899. 
a Writ of Error, this docs not remove ^'•^"'^^'• 
the Record, nor give a Day in the fupe- 
rior Court, and therefore does not revive 
the Proceedings, but the Party in order 
to have Execution muft have a Scire fa^ 
cias} if the Plaintiff brings a Scire facias roI Abr. 900^ 
within the Year, be cannot have Execu* 
tion even within the Year, till he has 
obtaintsd a new Judgment upon the Scire 

H z facias, • 
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facUsy for he has given the Defendant a 
Day in Court to (hew Ctu£s agdnft fuch 
Judgment i and therefore he cannot hive 
Execution while fuch Caufe is depending* 

Roi. Abr. 899. - The Year and* the Day of the Recog*- 
• 47i. htaance, is to be computed from the 
Timefuch Recognizance is in Force, andi 
and not from the Day of the Acknaw- 
^. ledgmcntj for the Condition fufpehds the 

Force, and the Plaintiff could not take 
out Executipn till the Sufpenfion was 
taken ofF> and there is no Latches to be 
hiiputed to the PlaintiiF, till there has 
been a Year and a Day open to the £xe- 
cutiOri* 

ftinft.471. NotCy There is no Aftion for a Scin 

facia^^ as on the Charge of the Party in 

a Statute'^Stapte, or Statut^Merchant > 

for that is otherwifc provided for^ 1^ the 

Statutes which warrant tbofe Jadgnoents^ 

2 inft. 471. The laft Thing we are to take notice 

of upon this Head is, what difcharges an 
Execution. This may be dorie ftmal 
ways, as by purchafing part of the Lands 
fubjedl to the Execution, which fee before^ 
or the Perfon of the Defendant may be 
difeharged by the Plaintiff's coiifenting 
to the Defendant's fefcape, of which fee 
Tit. EJca-pe j fo that what we fkall treat 
of now, is how far the Plaintiff*^ Releaie 
ihall operate to diicbarge the Exeemion. 

> . Audita 
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Audita Querela, '•'••' / 

The Audita ^ereh, is a Writ to bc'^-.-Ntyvn. b. 
relieved againft an unjuft Execution, and *^^'*V':;' . 
differs from the Writ of Error, and At- 
taint, for that the Writ of Error relieves 
againft the Miftakc of the Judges, (for 
Injuftice cannx>t be fuppofed on their Part, 
as fitting under the King's CommifQon 
and Authority.) * Attaint core<fle the falie 
and perverfe Vcrdi^ in the Jurors, and . 
thereby iets afide the Judgment as being 
founded on a falfe Verdid:. 

But the Audita ^ereia fets afide th6 
Judgment for fome InJAiftke in th^.Pfirty 
that obtained it, which could not be 
pleaded in Bar, for if it could, then it 
was the Party's own Latches not to plead 
it m Bar of fuch Deniand, which is not 
relieved by this Writ, that Proceedings 
may not be endlefs. The Injuftice in the 
Party againft which this Writ relieves, 
is firft, by Deceit; as if the Party be not 
reprcfentcd by an Attorney, by hirn eon- 
ftituted, and here this Writ is in this Par-* 
ticular only co-incident with the Writ of 
Deceit; but the two Writs do not con- 
fider the fame Matter -f* fub eddem Ra^ 
tione, for the Writ of Deceit firft con- 

H 3 fiders 

• ^he modern Motions for nenv Trials ha've rendered this 
Rimdy ohJoUte. f ^^ the fame Reafon. 
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. fidtf^the Deceit to punifli it by giving 
^ .. pamages, and fets afide the Judgment, re* 
ftoring the Property to the Perfen againft 
whom fuch Judgment was obtained, by 
the Party to the Deceit ; but the Audita 
^erela in the firft Place complains of the 
Injuftice of the Execution, in order to 
have Reftitution, and punifhes the Deceit 
only by way of Confequence, 

Note, when the Audita ^erela com-? 
, plains of a Deceit, precedent to the Judg-. 
ment it is to be fet afide, if the Complaint 
be found true, there it is a Writ of Deceit; 
though the formal Words of an Audita 
^erela be made ufe of in the Writ, See 
an Inftance of this hereafter. 
oH. s.«. Secondly, if the Plaintiff releafea 

«3?8. \i after the Days in Bank, or after Judg- 
ment, then the Defendant {hall have aa 
Audita Sluerela-, for though the Releafe 
doth not annul the Judgment, as being 
pot a Matter of equal Notoriety, yet it 
precludes the Execution ; fince the Plain-, 
tiff cannot take out Execution contrary ta 
his own Aft, which hath difchargicd the 
Benefit of fuch Judgment. 

Thirdly, it lies where the Party takes 
out an unjuft Execution on a lawful Judg- 
ment J as when it loads one Feoffee of the 
^onufor, and not the other Feoffee, when 

the 
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the Burden ought to lie equally on them 
ail. 

This Writ of Audita ^erela licth as 
well upon Matter in Fa6t, as upon Mat- 
ter in Writing, as after appears; and this 
Writ (hall be directed unto the Juftices 
of the Common PleaSy or King's Bencby 
and lieth where A^ and B come before ' 
the Mayor, and B doth acknowledge 
himfelf to be bound in lOo/. to A^ in 
the Name of C, and afterwards C is ar- 
refted by force of this Bond, and Statute, 
and taken in Execution; now C (hall 
have Audita Sluerela again (I A and B^ 
and the Form is fuch/ 

Kex yuflitiariis fuis de Banco falutem. T>t D^ttpiime 
^er^lam H. de M, recepimus conttnentem^ Thdoai/^.' 
qupdl. L S- 1. Gf N. CoUufione inter eos afud^'.Z ^^^un. 
Winton prababitd^ Curia nojira illuaere^ ^j^^^i"^"^* 
& prafatum H. callide prt^gravare ma^ n^BrJ^/* 
chinantes^ nuper coram R. Major e ^//^^ t J4 Bre^im * ' 
nofira Southampton, G? R. Clerico ad re- ^^^|- '755. ^ 
cognitionem Debitorum apud N. accipien^ 
(fam deputatis comparentes^ ipfum \^ de L. 
H. de M. Sacramento corporali ad hoc 
prajlito exijhre ajferuerunt^ per quod idem 
1. de h.fub Nomine ejufdem Henr. prafato 
N. centum Libras adxertum Terminumjam 
prater itumfohendas^ coram eifdem Major e 
^ Clerico juxta Formam Statuti dudum 

H4 apud 
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ti Ed. apud A&on Burncl pro Merc^gtctiiut aditi 

fe debere recognovity & pojimodum ipfuM 
H. pra eo quod ipfe pmdiSlas centum Libras 
prajato N, ad 'Terminum ptadiBum non 
Jo hit 9 per prafatum Major em capi^ & in 
Prifona Jalvo cufiodiri, quoufque eidem N. 
de eifdem centum Liiris plene fatisfecerity 
falfo & malicioje procurarunty in ipjius H. 
Damnum non modicum^ (S Deceptionem 

See ibid. 114, a. Qurta noftra manijejlumj fuper quOy &c* 
adhiberi nos volentes eidem H. quatenus 
jufiepoterimusy fub^enirCy vobis Mandamus 
quod Audita ^erela ipjius H. in hdc 
Parte & vocHtis coram vobis prafatis 1. 1. 
S. 1, Gf N. ac prafatis Majore & ClericOy 
auditijque hinc & inde Partium Rationibus 
eidem H. Juper 'Palptatey Malicia^ & De- 
^ ceptione pr^ediBiSy plenam & cekrem Jufii^ 
tiam Jieri Jaciasy ut de yure & fe^undum 
Legem & ConfketudiHem Regni nojiri Anr 

Sep ibid. p. T. ^\2iJore videritis^ Jaciendumy T. &Cf 
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4udita s^^er,ia, < The KiHgy to his Jufticcs of the 

/Wj Rafter of ^ Bcncli * Greetbg. We hav« received 

Sliililv^;!/;;: ' ^^^ P^^^^^ Q^ H, of M, contaiflmg^ that 
i;4'>, / ^ L L S. I. andJV. by Cdilufion had be* 

fi zUrbert s new - in t • 

tJatureofWnts, * twecn Xxitv^ i^. Wtnchejiery to deceive 
* our Court, and eontriving- f«btUy to 
** aggrieve the afek^efaid J?, lately appear- 
f ifig before i?. Mayor (rf oar Town of 

f 7hat is jfuftkes of the Common Pleas ^ 
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S^utbamptoity ftod R. lus Clerk, ap-^ 
pointed to take Acknowledgments of 
Debts at N. aflerted upon their O^h 
that they .were the faid L of L. H. of 
jlf. whereby the fame / of L. in the 
Name of the faid Henry^ acknowledged 
themfelws to owe to the aforefkid N. 
too/, .to be paid at a certain Time now 
pad, before the fame Maydr and his 
Clerk according to the Form of a Sta^ 
tute long fince publiOied at ^ jlBon 
Burnely for Merchants ; and afterwards 
falfely and maliciouily procured EL to 
be taken by the faid Mayor, becaufe he 
had not paid the aforefaid 100 /. to the 
aforefaid N. at the Time aforefaid > and 
to be kept clofe in Pr i£xi, until he 
fliould fully fatisfy the fame N. the 
iame 100/. to the no fmall Damage of 
H, and in manifeft Decek of our 
Court, whereupon, &c. to be exhibited* Fitshab. neW 
We, willing to affift the faid JK as .fiur ^- ^- ^ *3j. 
as we juilly may, Commfand yott, that 
upon hearing the Plaint of H. in this 
Behalf, and fummoning before you the 
aforefaid L L S. X and N. asnd the 
aforefaid Mayor and his Clerk, ' and 
having heard the Rcafons of aH the 
Parties you caufe full and fpeedy JuiHce 
to be done the fame H for the aforefaid 

* Falfliood, 

• 11 Edw, 
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^ Falihood, Malice and Deceit^ as you 

* (hall fee of Right, and according to the 

* Law and Cuftom of our Kingdom of 

* England^ ought to be done, Wit- 
\ nefe, ^c'' ^ 

There is a Diverfity where the Drf- 
charge comes by Determination ^ of the 
Eftate^ for the Conufor need not have 
any Audita S^uerelai as if Tenant in 
Tail acknowledges a Statute which is ex^ 
tended, and dies, the Iflue (hall avo^ it by 
Entry, becaufe the Iflue comes in * per 
Formam Doni^ which is above the Sta^ 
tute, and in Difaffirmance of it. 
38 Aff. 5. If a Man leaves Lands unto A^ for 

Jylf 3?6o, Lifcj and afterwards by Fine grants the 
Reverfion unto B in Fee, and dietb, and 
the Heir of the Recognitor, and one i, 
by Covin betwixt them, fue a Precipe in 
F. N. B. »33, Capite againft the /aid Ay fuppofing the 
Land to be holden of the King, whereas 
it is not holden of the King, but of an- 
other Perfon, and in this Precipe in Ca- 
pitey they caufe one F. to appear as At- 
torney for Ay and to join the Mife in the 
faid Writ, and afterwards the Attorney, 
by Covin, doth make Default, fpr which 
Judgment is given againft A; now upon 
the faid Matter, he ^all have an Audita 

^erela^ 

• By the Form oftb$ Gifu 
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j^erela, dirc^ed unto the Juftices of the 
Common Pleas^ commanding them to pro- 
ceed as well for the Reftkution of the 
Lands, as upon the Deceit^ and to do 
fpeedy Juflice as of Right, according 
unto the Cuflom of the Realm they 

ought to do, and the Writ is fuch. 

■ ■ • , » 

Rex Juftifiariis fuis de Banco falutem. Aodiu Qsneb 
Monftrawt nobis Hugo de L. Perfona Eccle^ ^Jb i^Jtw^ 
^ de B. ut cum ipfe nuper Manerium de »«? e Precipe u 
C. cum Pertinentiis in Comitatu Leyc' ad s^Sm^em,"" 
^erminum Vitajua ex Dimijfione I. de L. ^Ij^^J^^ 
tenuijfet^ i^rHenricus Filius & Hares pra^ T^^^^i b 
diBi I. Manerium pradiSlum Th. S. & R, f«e m. e.' j. 37' 
^ Haredibus de Corpore ipfius R. exeunti^. e. 3.' 4. '13'.*^' 
husy ac W. Jam deJunSio ut dicttur^ per g ; 7- »*• 45- 
Finem inde in Curid nojird coram ^ufti-- 
tiariis nojlris de Banco apud W. levatum^ 
poji Mortem pradiSi Hugonis habendum 
concejjiffet^ G. Filius pradiSi Henr. S? L. Fitiherb. new 
Collujione inter eos prababitd^ prafatum^*^*^^^^ 
Hugonem de Manerio pradiSto amovere^ 
& prafatos T- S. tS R. de Reverfione Ma-^ 
nerii pradiSii excludere macbinantes^ Breve 
nojlrum quod vocaturVrccipc in capitc^/V^- 
Comiti nojiro Leyc' ad cerium Diem jam 
prateritum returnabile de Manerio pra^^ 
diSlOy ac fi idem Manerium de nobis tene^ 
retur in capite cum non teneatur^ fub No^ 
mine pradiSfi G* verfus prafatos Hugo- 
I nem 
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ncm Gf Thomatn in Cancettaria nojira im^ 
fftrari^ & Breve nofirum pradiShimy quod 
frafati Hugo Gf TJuxta Formam Brevis 
fradiSii fummonitt fuerunt ejfendi coram 
^obis ad Dkm pradiBum^ per prafatum 
Vicecomitem reUrnari^ ac quendam ignotum 
qui fe Richardum de S, nominari ajferuit 
coram vobis in Banco pradiBo apparere ad 
kicrandum vel perdendum in Loqueld pra- 
diSldper prafatos Hugonem Cs? Thomam 
attornari^ ipjis Hug. Gf Thorn, de Impe- 
tratione Brevis, fummonitione ae ^tomato 
pr^tdi^o fub Nomine fuo ut pramittitur 
FaSto penitus ignoranfibus^ Jaljb fif /w^//- 
ciofe procurarunt, acprafatusAttornatus 
ad eundem Diem coram vobis comparem^ 
poJUerif fe in magnam AJjifam nojiram, (S 
petierit Recognition^m Jieri utrum ijdem 
Hugo fi^ Thomas majus Jus Babuerunt te^ 
nendi diStum Manerium cum pertinentiis 
Jicut illud tenmrunt^ an pnediElus G. ha^ 
bendum diSlum Manerium Jicut illud petiify 
per quod per Defalthm quam iidem Hugo 
& Thorn, poftmodum jecerunt in eddem 
Curid^ per vos confideratam fuit ibidem^ 
quod pradi^us G. recuperaret Seifinam 
Juam de pradiBo Manerio cum Pertinent* 
verfus pr^jefatos Hug. & Th. tenendo eidem 
G. @* Haredibus Juis quietum de pradiBis 
Hug. Gf Th. & Heeredibus fais in t^erpe-^ 
tuum^ cujus quidem Qmjiderationis Pree- 

textu, 
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texfUy pr^edi^us Hugo u Maneriofid^pne^ 
diHo cum Pertinentiisperperam efi anfc^us^ 
in ipfius Hugonts Damnum non- m^kum^ 
ac Curia nqfircf Deceptione manife/hyfuper 
^uo praefatus Hugo. Q?r. adhiberi : nos bu^ 
jnfmodi CQllu^oneWy Maliciam, & Decep^ 
tionem tranfire nolentes impunitas^ vobis 
mandamus quod audita Sluereld ipjius Hu- 
gonis in hue Parte^ ^ vocaiis coram vobis 
Q»& L. & R. ac aliis quos in bdc,P^rte 
/ore videritis. evocand' & auditis bine & 
inde Partium Raticnibus^ ulterius eidtm 
Hug. tanijiiper Recaperatione ^ Refiitu^ 
tionediSi Manerii cum Ptrtinenctis^ quam 
fi^r CoitiffionCy MaKcidy ^ Deceptiotu pre^ 
di&d pknam & celerem yufiitiam fieri fa^ 
das prmt de yurt ^ Jcdm. Legem & Confi 
Regni MJiri Angliae fare videritis facien^ 
dsm^ T. jinm 17. &c. 

**THf King» to his Juftices of the AuHtas^eu 
' Bench, Greeting. Hugh of L. Parfon :iii;%";ict 
' of the Church of £. has (hewn us, ^tn.Ty^^ 

* That whereas he lately held the Manor PrJdpe in capites 

rrr^'ilA • 1^ *"*^ making filfc 

* 01 u with the Appurtenance? in th6 Attomicsmthe 
' County oiLeice/fer, for the Term of his l^^t,'^^"' """^ 

* Life of the Demife of/, of jL« and Henry 

* Son and Heir of the aforefaid L granted 

* ihe afarelaid Manor to hold to T. S^ 
' and R. and to the Heirs of the Body 

* of the fame R^ and ff^. now deceafed, 
\ after the Death of the aforefaid Hughy 

7 . 'as 
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as is faid, by a Fine thereof levied iii 
our Court, before our Juftices of the 
Bench at PF. G. the Son of the afore-* 
faid Henry^ and L. by Collufion con-* 
certed between them, to amove the 
aforefaid Hugh from the Manor afore- 
faid^ and contriving to exclude the 
aforefaid /• S. and JR. from th^ Rever* 
iion of the aforefaid Manor, faifely and 
malicioufly procured ' our Writ, which 
is called a Precipe in capite^ of the 
Manor aforefaid, to our Sheriff of ir/- 
cefiex^ returnable at a certain Day now 
pad, as if he had held the fame Manor 
of Us in chief, when he did not hold 
it, to be obtained in the Name of the 
aforefaid G. ag^inft the aforefaid Hugh 
and T'homas in our Chanceryy and our 
aforefaid Writ to be returned by. the 
aforefaid Sheriff, that the aforefaid 
Hugh and T. were fummoned accord- 
ing to the Form of the aforefaid Writ, 
to be before you at the Day aforefaid, 
and fome unknown Perfon, who affert- 
ed his Name to be Richard of S^ to ap- 
pear before you in the aforefaid Bench, 
to gain or lofe in the aforefaid Plaint^ 
by the aforefaid Hugh and Thomas^ 
their Attornies, the faid Hugh and Thomas 
being totally ignorant of. the obtaining 
the Writ, Summonce and Attorney 

* aforefaid, 
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afbrefaidy under their Nslmes as afore-* 
faid made, and the aforefaid Attorney 
appearing before you oh the fame Day,' 
put himfelf on our great Affize^ and' 
defired that a Declaration might be' 
made, whether this fame Hugh and 
Thomas had more Right to hold the 
faid Manor, with the Appurtenances, 
as they held it, or the aforefaid G. to 
have the faid Manor, as*^ he demanded 
it; wherefore, for the Default which 
the fame Hugh and TbomaSy afterwards 
made in the-lan>e Court, you there iron- 
iidered that the aforefaid G. (hould re- 
cover his Seiiin of the a(fbre£iid Manor 
with the Appurtenances, againft the 
aforefaid Hugh and Thomas^ to hold to 
the fame G. and his Heirs quietly, 
from the aforefaid Hugh and fbomas^ 
and their Heirs for ever, by Colour of 
which Confideration the aforefaid Hugh 
is unjuftly turned out of his Manor 
aforefaid, with the Appurtenances, to 
the no fmall Damage of the fame Hugh, 
and manifeft Deceipt of cur Court, 
whereupon the aforefaid Hugb^ &c. Tinhah. aew 
to be exhibited: We, unwilling that ^•^''^J^- 
fuch CoUufion, Malice, and Deceit, 
(hould go unpuniflied. Command you, 
that having heard the PJaint of the faid 
^ Hugb^ in this BcHalfi and having called 

' G. . 
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' 6* vA Is* ^XlA R. before you> ^nd 
^ Gtliers, whom on this Occafion you 
^ ihgjlfec pcopc!? to be called, %xA having 
*: hn^rd the Re^fons of all Parties, you- 
* ,&rjther gaqfeitpbe ^JonQ full and fpeedy* 
*: Jijftice to the fame ^«^i&, as well for 

* t3^e R^jcovery and Reftitution of the 

* aforefiaid Mwor, vritb the Appurtp^ 

* nanc^,; a^ for the Collufion, Malice 

* and Deceit aforefaid, : as you fball . fte 
*..Ottght |o be iooe of Right, and accord- 
^ ing to the Lawp and Cuftom? of our 

* Kingdom of England^ Witneft, &cJ\ 

% 

A»I> by this Writ it feemeth the 
Jufticcs ought i9 make void the Recovery 
if they find the Deceit, and y^ H feenioth 
th^ may not do fo. 

At Tenant for Life, Remaii^Jer to B. 
in Tail, C in Covin bietv^een him and A^ 
brings a Forn>edon againft A and B, 
fuppofing them joint Tenants and one X>, 
17 E. 3. 6o. anfwers as Attorney for J5, and Procefe 
continues till they make Default after the 
Mife joined, upon which Judgment final 
was entered,' and B (hews this Matter, 
apd prays it (hould be entered, that he 
came within the Year, that the Judgment 
might not bar him, for it was entered of 
Record, 

SECONM-Yi 
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Secondly, it was agreed that bd 
(hould have Reftitution, but A (hould 
not, becaufe he has forfeited his Eftate. 

Thirdly, that he (hould not have 
Reftitution on a general Bill of Deceit, 
but he ought to have an Audita ^ere/a 
in, C&ancery upon the Cafe; * tarn Juper 17 1. %, ^s; 
ReJHtutionem Tenementi faciendi quam de 
Deceptione puniendi\ fo note, there is 
Reftitution at leaft where the Deman* 
dant is Party to the Deceit. A Writ of 
Deceit did not go out of the Rules in this, 
as it does in other Cafes ; for in other 
Cafes it reftores the Defendants as if there 
had been no Judgment; but it could not 9H. 6.44^ 
be fo here, becaufe that B the Rever- Lrstti/ii, 
fioner makes a new Cafe on the Forfci- !•«• *^* 
ture of A^ and therefore muft bring his 
caufe before the Court, by a new Writ 
of Audita ^erela. 

If a Man be bound in a Statute-Mer- f. New n. b, 
chant, and afterwards makcth a FeofF- *^^* 
ment of a Parcel of his Lands unto another 
Man, and of other Parcels unto another^ 
and they recognize fuch Execution on 
the Statute, and hath Execution againft 
one Feofiee, that Feoffee (hall have an 
Audita ^erela againft the other Feoffee, 
to (hew Caufe why he fhould not have 

I Exc- 

• As ijuett for rejloring ibi feMments, as punifihg ih ' 
Deceit, 
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Execution of the Lands, as of the Lands 
which himfelf hath j the Execution being 
unequal, he nauft bring ia the Conufee. 
to the other Co- feoffees in order to fct 
the Execution afide and to be reftored ta 
the mean Profits, and thereupoix ^Elegit 
de JNqvq fhall be awarded. 

NoTK by the * i6 @ lyCbar. 2* r. 5. 
the Ejjegution fhall pot be defeated,, but 
he fhall have Contribution againfl the 
■ other Feoffee; y^e Tit* Elegit^ 13 Ed^ 3. 
Execution r27; arid alfo againft the 
Conufee; and by. it he fhall be reflored 
to the IfTue, and the Execution fhall be 
defeated; fee 45 ^rf. 3, 17. 2g.Ed. 3, 7. 
where there were two Conufors of a Sta- 
tute-Merchant, and- the Lands of one 
only wi^re delivered in. Execution, who 
fued a Writ to the ^erifF to deliver 
Lands of the other In Difcharge and Aid 
of the other, and the Sheriff returned 
•f- n&n ejl inventus^ and that none canae on 
the Part of the Conufee to take his Suit 
againfl the other, and the Court declared, 
that if upon that Scire facias^ the Conu- 
fee faid nothing, he fhould either have 
Execution againft the other, or be dif^ 
charged^ having regard to his Portion of 
the D^bt:; but before the Statute, the 
Execution was after a Scire facias to the 

Conufee 

* Made perpetual fy 21 ^ 23 Char. 2 chap* 2. 
f Notjaund, 
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Conufec difchargcd, becaufe it was taken oy. 193, pi. 30. 
equally; between Gafcoign and fFbaley.^*^'''^^' 
If the Conufor enfeofFees the Conufee 
of part of the Lands, and his Son of the 
Refidue, and dies, and the Conufee fues 
out Execution againft the Son, the Son 
brings an Audita ^uerela^ he (hall be dif-* 
charged of the Execution, * eadem de 
caufd f but ho Cofts or Damages are re- 
coverable, becaufe when the Conufee 
has taken part of the Land, there can be 
no Proccfs againft him to appropriate any 
Part of his Lands in Satisfaftion of his 
own Debt, for it would be abfurd to 
make that his, which is fo already, and the 
Execution being to be entire againft all 
the Lands fubjedt to the Judgment, he 
having difcharged one Part by taking it 
to himfelf, he is the Caufe why the Exe- 
cution muft fail againft the other Co- 
feofFees; but he may have Execution 
againft the Conufor, for the Recogni- 
zancfe being undifcharged, it ftill remains 
a Debt, and may be levied on the Lands 
of the Conufor, fince the Lands in his 
Hands are bound in what Condition fo- 
ever they are after the Alienation ; and 
it is no Plea in Abatement, that there are 
three or more Feoffees to be contributory, 
for he is bound at his Peril to take No- 
tice of the Lands that are contributory, 

I 2 for 

• For the fame Reafon, 
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for it is enough if they can {htvr the 
Execution to be erroneous in any one In- 
ftance, and therefore it is no Plea to the 
Co-feoflfee that there are others; but if 
the Execution be fet afide, and any Exe- 
cution be granted againft fuch Co-feofFee, 
where there are others, fuch Co-feoiFces 
may bring their Audita ^ierela. Note 
the Diverfity ; if the Conufor of' a Sta- 
tute-Merchant enfeoff divers Perfons fe-* 
veraily, and the Lands of one only arc 
taken in Execution, he (hail have an 
Audita ^erela againft the Conufee to 
make the others contributory, and the 
Writ (hall be direded to the Juftices in 
Bank ; but on a Statute-Staple, the Suit 
Ihall be ma^e in Chancery by Audita 
S^uerela direfted to the Chancellor, or by 

Dy- 33 »^ 332*. Scire facias^ direded to the SheriiF * quare 

Tenement a extenfa una cum Proficiis pro 
medio tempore y Gfr. Becaufe the Statute- 
Merchant may be certified into any of the 
Courts, and the Audita ^erela muft be 
to that Court Where it is certified, but 
the Statute-Staple is to be certified inta 
Chancery only. 

If a Man be bound in a Statttte-Mer- 

*3i» chant, and certain Indentures of Defea- 

:?ance are made of the faid Statute, and 

after- 

• Why the Extended ^ch^junts tvith the Profits for half 
the Time, ^c, 

3 
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afterwards the Conufcc doth arreft the 
Recognlzory and imprifoneth him, and 
taketh the Defeazance from him, ,and 
then fueth Execution upon the Statute, 
the Recognizor {hall have an Audita 
^erela againft him upon the whole 
Matter, for the Execution is contrary to 
his own Deed of Defeazance. 

If at the Niji prius in Trefpafs, it be f. New. n, b. 
found for the Plaintiff, and Damages ^^s- 
aiTeifed, and before the Day in Bank, the 
PJaintiiF releafe unto the Defendant all 
Actions and Demands, and afterwards 
prayeth Judgment, and fueth Execution 
thereupon, the Defendant upon that Re- 
leafe (hall have an Audita ^erela \ for 
he cannot plead this at the Day in Bank, 
nor before Judgment, nor can he have 
zn Audita ^erela to flay Judgment. 

Notey fuch Releafe is only a Bar to the 
Execution, becaufe the Day at NiJi prius ^ 
and in Banco on the Releafe, comes too 
late to hinder the Judgment from pafTing; 
and therefore, it only precludes the Exe- 
cution ; and the Heir of the Recognizee 
may. fue an Audita ^erela if he have 
Matters in Writing to difcharge the Exe- 
cution, becaufe he is injured by an erro- 
neous Execution. 

If a Man be bound in a Statute-Mer- 
chant, or Staple, and afterwards payeth the 

I 3 Money 
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Money according to the Statute, and hath 
the Statute delivered unto him^ and can- 
celleth the fame, and afterwards the Re- 
cognizee forgeth a new Statute in the 
Name of the Recognizor 5 the Recogni- 
zov upon the Statute cancelled, fhall have 
an Audita ^erela* Contray if the Conu^^ 
for himfelf comes into Chancery^ and 
prays a Re-extent, and it ftems this Writ 
lies, if the Statute be delivered in Lieu of 
an Acquittance, but not cancelled; for 
if the fir ft Statute were delivered up, and 
the fecond forged, the Execution is un.- 
lawful ; but if the Conufor prays a new 
Extent, becaufe ' the Lands werfe extend- 
ed at too little Value, he is eftopped to 
fay, that before fuch Prayer, the Recog- 
nizor had delivered up the Statute. 

If a Statute: Merchant, or Staple, be 
made by one unto another, and delivered 
into the Hands of a Stranger, to deliver 
upon Conditions performed, and the Stran- 
ger doth deliver the Statute before the 
Conditions performed, and the Conufee 
fueth Execution thereupon, the Recogni- 
zor Ihall have an Audita ^erela, 

A. makes a Statute- Staple to 5, and 
fends it to C, to b^ delivered to 5, upon 
jCondition; B recovers this Statute by 
jcrroneous Judgment in a Writ of Detinue 
againft C, when A was was warned, and 

the 
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tlie Deed is delivered t6 him by C, to D. 
B fues' Execution, A brings a Writ of 
Error : rfefolvcd * ut pendentibus Errori-- 
busy the Executton cai^mot be fuperfeded. 

If a reverfes the Judgment, this fliall 
not defeat the Execution, for the Writ of 
Detinue determines only the Property of 
the Statute, and not the Validity of the 
Execution fued upon it, and therefore if 
it be hurt by an, illegal Execution, he 5^0. 90. 
muft take his Remedy by Audita ^erela ' """' '^"' "^^' 
as ih aill other Cafes, for an unjuft Exc- 

It a Man fuelh fof th an Execution f. New n. b. 
upon a Statutic^ and h&th lExecation, and ''^^* 
afterwards grants over the extended Eftate, 
th« Recognizor fhall have an Audita 
^erela againft the Grantee, without 
natiiing him who fued the Execution, if 
he have Milter in Writing to fhew, Gfr. 
Becaufe when the Eft ate is difcharged, 
the CdnUfor has nothing to do but to fiie 
to recover back, and therefore, is only 
concerned with him that has the Intereft 
in it. 

If Execution be awarded againft the . ' 
Feoffee, hfe*1(hall have an Audita §luereia^ 
upon a Matter of Difcharge. happening, 
either before the Feoffment, or after it, 17 ait. 24. 
7 £♦ 3. 27. Or he fliall have a Wrir of 

1 4 Errors 

• finding Error, 
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Error ; but if Execution be a£tually exe-* 
cuted, and after fuch Extent, the Conu- 
for makes Feoffment, it feems that the 
Conufee fhall not have an Audita ^erela^ 
on a Caufe of Difpharge happening be-^ 
fore the Feoffment; as if after the Extent, 
and before theFeoffnient or before the Ex- 
tent executed, the Conufee had acquitted 
the Debt to the Conufor, before fuch Fe- 
offment, as feems by better Opinion ; for 
the Feoffee takes the Land with the Bur-^ 

Mo.661.pi.906. then, and the Chfe in Adion in the 

Conufor cannot be transferreji ; but upon 
a Matter which happens after the FeofF- 

i7Aff. 24. ment, the Feoffee (hall have his Audita 
^erela * ad computandutH. 

In a Scire facias * ad computandumy 
four Things are obfervable. 

6F. 3, 53. First, by whom it lies; it lies by 

slEjiia! Grantee of the Reverfion with Attorn- 
ment, and there he ihall account a^ 
Initio *j fo if a Man acknowledges a Sta- 
tute, and afterwards acknowledges a fecond 
Statute, there the fecond Conufee fhall 
have a Bcire facias againft the firfl, to 
receive the Money which is to be levied, 
if the Tenant to the frank Tenement 
will not fue. 

Where a Man makes a Feoffment of 
J^ands, an4 they are afterwards extended, 

if 

* To accomft. 
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if fuch Extent is illegal, the Feoffee has 
all the Remedy the Feoffor had to dif- 
charge the Lands, fince it is but reafon- 
able he fhould defend himfelf againfl: all 
illegal Extents, as the Perfon could have 
done from w^hom he had the Land, and 
therefore if it were difchargcd before the 
Statute, the Feoffee may relieve himfelf 
by Audita^erela^y but if the Lands 
were actually extended, and then the 
Conufor had made a Feoffment, there 
the Feoffee can never difcharge himfelf 
by {hewing a Releafe, or any other Mat- 
ter precedent to the Feoffment, becaufe. 
when the Lands are actually extended^ 
the Feoffor by fuch Releafe of the Conu^ 
fee, had not the a£tual Poffeflion of the 
Lands^ but only a Right to recover them, 
and not a Right of Entry, fince the Eftate 
was extended by a judicial Proceeding, 
but a Right of Adlion only, to recover it 
by an Audita ^erela ; and though if the 
Feoffor had a Right of Entry, making 
an adual Entry in order to enfeoff it, 
would have transferred fuch Right, yet 
here having only a Right of Aiflion, and 
not a Right of Entry, it cannot be tranf- 
ferred, for it would be Maintenance to 
transfer a Chofe in Adlion, and therefore, 
l^ere the Feoffment conveys only a Re- 

verfion 
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vcrfion of the Lands, after the partkokr 
Eftate gotten by the Extent is determined; 
50E. 3. 46. i6. Secondly, againft whom it lies; if 
li E.3' "* the Conufce had leafed, or affigncd btft. 
facifs'i^^f"'' Part of the Eftate^ the Stire facias fhall 
^5 E. 3- be brought ^ainft ihe 'Conufee only, and 
e pon . 3. ^^^ ^^^ Leffor 5 but if he has affigoed the 

Whole, and the AfEgnee has levied the 
Whole, or the Plaintiff will pay the Re- 
fidue, the Writ lies agamft the Affignce 
only, and he fhall retake or repay the 
Money; but if the Conufce has levied 
the Whole, and after afiigns, the Writ 
lies agaioft them both 5 for the Conufce: 
has but a particiflar Eftate till the Mowey 
is paid, and therefore after Pa)rment, th^ 
Conufee ought to have a Scire facias to 
have his Lands again, that it may be un- 
bound, * a Ligamine a quo ligatur ; but 
one of them may anfwer without hii^ 
Companion, and yet the Conufee may 
relcafe, notwilhftanding the Affignment, 
for the ContraS is between the Conufor 
and Conufee, §nd the Conufee may re- 
leafe his own Contraft, and thereby the 
Intereft of the Affignce is deftroyed, who 
has no Remedy but in a Court of Equity. 
47 E. 3. Ti. Thirdly, when this Writ lies, it lies 
faciw 101?"* after the Debt and Damage are levied by 

eafual 

• From the Bond whereby it is h^und. 
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cafual Profit, by Courfe of Time, oi^ fey 46 e. 3. s«re 
Render tof the Money, or by any of thtm. JlV judl; J? 

Fourthly, the Effedt of the Suk; 21 £.3.26. 30. 
the Writ is fometinies -j- ad cBmfmtendum ^ ^' ^' *^- 
agakift the Opinion in 22 jiffi^ 44, . tod 
i^etimps *f- ad computandum^ and to re«* 
ceive the Refidue of the Money » aiad 
have back the Lands; but not to have 
back the Land and anfwcr for the Wafte; 
for it feems that he may have a Writ of 
W^e : and note, if the Tenant by the 
cafual Profits has levied more than by. 
Debt and Daouige, the Surplus fliaU be 
paid to him in Reversion, if it was levied 
in his Time, or at leaft as much as ^s 
levied over \ and the Tenant (hall account 
to the Grantee * ab Initio % for perchance 
the Term was not determined before the 
Grant of the Reverfion ; but he (hall not 
account according to the Extent ; for if 
the Land was extended too low, the n Am 44. 
othqr at the former Day might have had J^,^' 3-^*«^ 
a Re-extent, but afterwards he has no 
Remedy but to pay the Money; there- 
fore the Scirt facias 'f^d computandum^ 3aE. 3.scire 
ought to (hew what the cafual Profit isj f««"'o'- 
yet fee 20 £♦ 3. Extent 18. contr. by 
Wilby. 

If the Land on the Extent be extended 
too low, theConufor may have a Re-ex- 
tent, 

f Fr(m thefirfi, f ^o acccmft. 
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tent, and fettle the true Va^ue ; but after 
the Liberate it comes too late ; becaufe, 
by the Liberate^ the Land is delivered 
for the Value of the Debt, to hold till the 
Debt is fatisfied, and therefore the Cd- 
Bufee muft account according to fuch Va- 
lue \ but on an Elegit^ or a Recognizance 
in the King's Court, there is no Libe^ 
r^/^, for the Statute has given the Affize,or 
Ejcdment that comes inftead of the Affize* 
A MAN may fue an Audita S^uerela 
againft the Recognizance, becaufe he hath 
purchafed a Manor into which the Re- 
cognizee is a Villain Regardant, and 
ye^^he may enter and fcize the Recogni- 
zee without Suit ; and a Stranger who 
made not the Recognizance, nor was Te- 
20 E. 3. Tit. nant of the Land at the Time of the fu- 
Au^ta siu^rda, ing forth of the Exccution, ihall have an 

Audita Sluerehy if he have Matter of 

Difcharge in writing ; and there it is faid, 

the fame is given by the Statute. 

17 E. 3. 17. The Feoffee fhall not have a Writ of 

Dan^'. Abr.^631. Error, Gf^. nor the Feoffee of the Conu*^ 

^.^^'^J^flh^' for of Part of the Lands (hall not have 

«/-a, ii,&29. an Audita S^uerela^ until his Lands be 

taken in Execution; for there is no Caufe 

of Complaint but on the Execution* 

If a man fueth an Audita S^uerela 
againft theConufee, and fheweth a Statute 
cahcelled, and faith the fame was deli- 
vered 
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yered to him in Lieu of an Acquittance ; 

the Recognizee may fue the true Statute, 

and (hew, that the Statute fued, which 

was cancelled, was a forged Statute -, and 

thereupon he (hall have a Writ unto the 

Juflices in the Nature of an Audita ^e- 

rela, commanding them, that they fend 

for the Mayor, and the Clerk, and for 

the Parties, to do right ; and the Exami* 

nation of the Mayor and Clerk, fliall try 

and end the Matter; wbicbfee. In fuch 

cafe Execution (hall be awarded, if the 18 £a. 3. 36, 

Conufor do not fue the Statute. 

The Rule is, that if the Conufee (hews 
the Statute in his Pofleflion, he fhall have 
Execution, unlefs the Conufor (hews the 
Statute in his FoiTeffion as delivered up ; 
and then a Scire facias iffues to the Mayor 
and Clerk, and they are to be examined 
to know which is the true Statute. 

Upon a Recovery of a Debt, if he fue 
a Scire facias^ and the Sheriff returns 
nibil^ by which an Execution is awarded, 
the Defendant fhall have an Audita 
^erela if he have a Releafe or Ac- 
quittance, becaufe he was warned; but 
if the Sheriff hath returned him warn- 
ed, he fhall not have an Audita ^erela 
on fuch Releafe, &c. becaufe he might 
have pleaded the fame upon the Return 
of the Scire facias 'j fee the Cafe, where 
it is alfo holden, that if the Scire facias 

be 
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» 

*i E. 3. 13. be not fcrvcd, yet the Party may comcf^ 
and' plead.— See a Scire facias by a Bi- 
fliop, againft an Executor; the SherifF 
returns, that he was * Ctericus benefi-- 
eiatm de Bonis & Catallis ecclefiajiicis^ 
> whereupon a Fieri Jacias iffued to the 
Ordinary: (Note, he was not charged 
as Executor.) Jt was refolved firft, altho* 
the Executors had a Co-executor, yet, if 
he only was grieved, he only fhould have 
this Suit. 

tiE.3.48. Secondly, That thie Suit lies not- 

withftanding the Stire facias, 

Note^ this wais a Scire facias agaiftft the 
Executors of a Bifliop, who had made an 
Agreement in Court to deliver Good^ 
wkich were his Predeceffbr's to his Suc- 
ecflbr ; on thi« Writ the Sheriff returns, 
that the Defendants -f- nullum hahuerunt 
Feodum laicum^ but were beneficed, 
which amounted to a nibil : The Judg- 
xmnt being revived, the Bifiiop fued a 
. Fieri facias % de Bonis ecckfiajiicis in the 
firft Inftant, becaufe it appeared in the 
Sheriffs Return, riiat they were bene- 
ficed. — If the Plaintiff and Defendant both 
m?ike Default on the faid Scire facias^ 
yet an Audita ^erela lies on a Releafe 
made before, otherwife it is if the Defen- 
dant 

* J hnejjccd Clerk of ecclefiaftical Goodt and Chattels, 
f . Had not any Fee. J Of ecclefiaftical Goods^ 
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<ibnt makes Default, and the Plaintiff ap- 
pears ; becaufe^ when the Plaintiff does 
not come into Court, the Defendant is 
not obliged to appear, and therefore the 
Defendant may bring his Audita ^erela 
to fet alide fuch an unlawful Execution, 
as if no Day had been given* — Executors 
bring an Aftion of Account, and obtain 
Judgment againft the Defendant * quod 
computet for the Arrears ; and after the 
Willis annulled in the Spiritual Court, 
the Defendants (hall have an Audita ^e- 
rehy becaufe, by annulling the Will, the 
PlantiflF is not intitled to have Execution 
on the Judgment. 

Not€y where the Sheriff returns »//&//, 
and the Party does not appear, the Judg- 
ment is revived by fuch Return of the 
Sheriff, becaufe the Party does not come 
in to (hew Caufe why it fhould not be re- 
vived ; but the Plaintiff takes out Execu- 
tion at his Peril ; for if the I>efendant has 
any Releafe, or Matter to difcharge the 
Execution, he may neverthelcfs bring an 
Audita ^ere/ay becaufe he was not in 
Court to fhew fuch Matter in difcharge of 
the Execution 5 but if he is returned warn- 
ed, and had a Day in Court to fhew it, he 
can never afterwards bring an Audita 
^erela. 

But 



ia8 7J>e Law of Execution^. 

But if one of the Feoffees of a Recog-» 

nifor be returned warned, tho* he doe»^ 

not (hew that there were other Co-fcof- 

fees upon his Day in Court, yet, if he 

alone is charged in Execution, he may 

have an Audita ^erela ; becaufe the Plea, 

that there are other Feoffees is not a Dif* 

, charge of the Adion, and fuch Audita 

^erela is not brought to bar the £xecu«« 

tion totally, but to make it equal. 

Co. Mag. Chart. And if au Infant bind himfelf in ai 

(K);Dr.*?32rb: Statute-Merchant, or Staple, he (hall have 

pi.9. Andcr.js. an Audita Querela, during his Nonage* 

pJ.54.Bendl.S0. .- ^^^ ' J r J 1 

pi. 123. Mo. 75. to avoid that btatute, and afterwards he 
Ss^": 87r'"«fliall have aa Audita S^uerela after his full 
10 Rep. 43, a. ^gg ^Q a^Q^j tjjg^t Statute upon that Mat- 
ter in fadt; but note, the Law is,, he 
ought to bring his Audita S^erela while 
he is yet within Age; for he (hall not 
avoid the Statute by faying generally that 
, he is within age, but muft fay * tunc & 
adbuc infra at at em exijlem^ forcontrading 
in Court he cannot avoid it, unlefs by In- 
fpedion, which is an Adt of equal Noto* 
rietyj Harrifon and Worley adjudging, 
that he ought to bring his Writ and re- 
verfe it during Minority. But where an 
Infant gives a Warrant of Attorney, and 
Judgment is thereon confeffcd, this i$ not 
to be reverfed on an Audita ^erela by 

Infpedtion, 

* Then andfiill hting under Agi, 
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infpeSion, but by Writ of Error at any 
Time, and the Fad to be tried by a Jury; 
for here the Infant does nothing himfelf 
in Court, and therefore there is no Adt 
of his in Court which ought to be fet 
afide by aft oF equal Notoriety, but the 
giving the Warrant of Attorney is an Aft 
in Paisj and if done by an Infant, is a 
void Aft, and whether the Perfon that 
gave the Authority be an Infant or not, 
18 a Matter in Pais to be tried by a Jury, 
and confcquently that may be tried at any 
Time. 

And if the Attorney's Warrant was 
void, then had he no Authority to ap- 
pear, and then the Infant was never in 
Court, arid then the Judgment of the 
Court againft him was erroneous, and 
this muft be reverfed by Writ of Error, 
but not by Audita Querela ^ becaufe here 
the Complaint i« of the Illegality, and 
Ertor of the Judgment, and not of the 
Execution; but when the Infant appears 
in Perfon before the Judge, there can be 
no Complaint of any Want or Default in 
the Appearance, becaufe that were to 
arraign the judicial Adl of the Judge; but 
if that judicial Ad: be fet afide by an A6t 
of Notoriety, then it goes for nothing; 
therefore here the Complaint muft be of 
the Parties being liable to an unlawful 

K Execu- 
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Execution, whereby the fame Judge on 
this Writ may be brought to reconfidcr 
the Legality of the Caption of the Re- 
cognizance, and that does not arraign the 
judicial Adt, as coUufive and unjuft, be- 
fore any Superior, for that is not propor 
and congruous to examine his mere 
Errors, and Miftake in Judgment before 
his Superior > and fo if* a Man makes a 
Statute-Merchant, or Staple by Durefs, 
he (hall have an Audita ^erela to avoid 
that Statute by this Imprifonment, be- 
caufe here may be a Compulfion which 
does not appear to the Judges y if two be 
feverally bound in two fevcral Statutes^ 
and afterwards the Recognizee, by Deed 
doth releafe both the Statutes to ,one of 
them, if he fue Execution againft them 
feverally, they {hall join in Audita S^ue^ 
rela upon that Releafe; for though they 
are feverally bound, it is but in 6ne Sum, 
and therefore if either be taken in Exe- 
cution they may join in an Audita ^e- 
rela. It feems that Tenants in Common 
' being only Tertenants, need not join in 
an Audita S^uerela. 

If the Recognizor enfeoff a Stranger 
of Parcels of Lands and afterwards the 
Recognizee fue the Execution again ft the 
Recognizor and the Feoffee, the FeofFee 
(hall have an Audita S^uerela againft the 

Recognizee, 
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Recognizee, and difchargc his Lands, be- piowd. 71. 
caufe that the Recognizee hath difcharg- 
ed his Parcel of Land, which he pur- 
chafed by his own Adt, and therefore the 
Execution againft the Co-feofFees is dif^ 
charged; upon an Audita Querela fued 
he (hall have a Superfedeas to the fame 
Writ, to ftay Execution, &c. but if he 
be nonfuited he may have an Audita ^e- 
relay but then he ftiall not have ^ Super- 
fedeas to ftay Execution; for if the fecond 
Audita ^erela fhould be a Superfedas^ 19 a/t. 19. 
the Plaintiff by not profecuting his own ^Jh^m',^ 
Writ, might delay Execution "^in infinitum*, 
if the Conufee fues diverfe Certificates, 
and upon one of them has a Writ return- 
ed in the Common Pleas^ and the Conufor 
purchafe an Audita S^uerehy and upon 
another Certificate has a Writ returned 
in the Kings-Benchy and the Party is 
taken thereon, he ought to fue a Writ to , 
the Mayor and Clerk, to certify if he has 
other Statutes, and if not, he fhall be 
aided, viz. by Audita ^erelay becaufe 
he has made his Eledlion to have his Sta- 
tute certified into the Common Pleas where 
the Execution is bound by an Audita 
S^uerela, and a Man (hall not have an oanv. Abr. 631. 
Audita ^erela fuppofing the Recognizee p^- ^• 
wall fue Execution, but it ought to be al- 
ledged in the Writ, that he hath 'f infa£lo 

K 2 fued 

♦ Infinitely. t ^« ^^'^^ 
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fued Execution, for till Execution is facd, 
43 E. 3. 28. there is no Caufe of Compkint.-^IF a Man 
43 e! 3! Ill fue an Audita ^erela upon a Relcafc, and 
^J^ia ii^S afterwards is ^onfuitcd, he (hall not have 
33 E. 3. Exccu. 2i^ Audita ^erela upon new Matter, * tif 
dicitur ; but it fecnMth the Law is other- 
wife; but he (hatl not delay Erecution 
by a new Audita ^erelay for the Audita 
^erela is a new Adtion, which he may 
have as often as there is Caufe of Com- 
plaint, though nothing fliall fupcrfede 
Execution but the firft Audita ^erela. 
«^»-Ei.so9, For fince a Man may have feveral 
Audita ^^ereWs on different Caufes, he 
may put different Caufes in the fame 
Writ 5 but to avoid Dioplicity he fhall in- 
fifl upon one only. If a Man doth com- 
prehend two Matters in the Audita ^e^ 
rela to extinguifh the Execution, yet the 
Writ is good, but the Pkintiff flball hold 
himfclf to one Matter^ and the Defen- 
, dant (hall anfwer to that, and Variance 
betwixt the Audita ^erela and the Re- 
cord fhall abate the Writ ; but if there is 
a new Audita ^erela fued according to 
the Record, he fhall have a Superfedeas 
to flay Execution, &c. although he had 
before a Superfedtas in the other Audita 
S^erehj which was abated ^ becaufe the 
lirfl Superfedeas ^ erronice emdnavit. 

Jf 

* Js is /aid, \ Jffued erroneoujlj. 
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If a Man fue Execution upon a Statute- 
Mcrchanti an4 l^ath a Capias returned 
into the Common Fleas, if the Feoffees 
or Parties will fue an Audita ^ereia^ 
they ought to fue che fame out of the 
Chancery^ diredted unto the Juftices of 
the Common Pleas-, becaufe it is an original 
Writ, to give them Authority to hold 
Pleas. 

Jf a Man fue an Execution upon a Sta- 
tute-Merchant, as Executor unto another, 
the Party ihall not have an Audita ^e- 
rela, fuppofing m the Writ, that he who 
hath fuch Execution is not Executor, for 
he ought to have pleaded this to the Scire 
facias brought by the Executor. 

But if Nihil had been returned, it 
feems Audita ^erela would lie, becaufe 
he had no Day in Court by the Scire fa-- 
ciaSi and the Procefs in Audita ^erela, 
is Venire facias, & alias, & pluries di^ ,8 e.V 36. 
jiringas, and if he returns Nihil, or "^non f^ ^ |; ^5, 
eli inventus, he ihall have Capias againft sw 48- \ 3- '• 

' ^t T^ /- t rx^i -r^* n /* i ^ 31 E. 3. Audita 

the Defendant. The Diftrefs may be or Qucrda, 24. 
the Lands, which he had the Day of the 
Audita ^erela purchafed, and before the 
Diftringas fued, the Conufee (hall not 
be oufted. 

This Writ, of Capias in Audita ^ue- aoi. j.ibiis. 
rela, is not exprefly given by any of the ^®" 

• K 3 Statutes; 

* Is mt found. 
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Statutes; but is either conftrued to be 
within i() H. y. cap. 9.- which gives a 
Capias in Aftion on the Cafe, or elfe is 
founded on a Contempt that the Defen- 
dant is guilty of in abufing the Procefs 
of the Court, and then withdrawing bim- 
felf. 
WH.4.6.&I5. The true Difference between the Ve^* 
nire facias and Scire facias in the Au- 
dita ^erela is, that whenfoever the ^a- 
dita ^erela is grounded upon a Matter in 
Fa<fl, zFenire is the proper Procefs, becaufe 
there is no Record on which a Scire fa^ 
saik 94. cias can iflue -, as if a Man releafes the 
Lwn^Ho. Judgment, and afterwards takes out a 
CapiaSy and * non eji inventus is returned, 
there no Scire facias can iffue, becaufe 
there is no Record to warrant fuch Writ; 
but if * Cepi Corpus ^ or an Extent be re- 
turned on an Elegit^ there is a Record 
from which a Scire facias may iffue, and 
therefore the Writ may then go out, for 
where there is a Grievance on Record, 
there is proper Matter for a Scire facias. 
r.t«. Merb. Abr. y^. cnfcoffs B. ou Condition to re-en- 
gi"S!^" feoff A. and C. his Wife for their Lives, 
Remainder to D. Daughter oi A. and the 
Heirs of her Body, and the faid B. by 
CoUuiion between him and E. made a 

Rccog, 

" ^ Is wtfimi. f 1 ba<ve taken the Bodf. 
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Recognizance of 200 /. to E. and one F. 
(after the Enfeoffment as it feems.) A. 
dies, and C takes G. to Hufband, who . 
upon this Matter fues an Audita ^erela. 
It was refolved, that he need not ^ count 
in this Writj for the Writ itfelf is a 
Count, unlefs where it contains diftinft 
Matters, and then he muft count in 
order to make his Eledion, for the De- 
fendant is obliged to anfwer one Matter 
only, although he might have Remedy 
by Writ of Deceit, or Confpiracy ; yet in 
as much as here is Matter of Record 
which is the Foundation of this Writ it 
is good ; but becaufe E. was Party to the 
Recognizance, and by the Writ is fup- 
pofed Party to the CoUufion, and is not 
made Party to the Writ, the Writ (hall 
abate, for that this Writ is to defeat the 
Recognizance, and not to recover Dama- 
ges; for fince the Recognizance is to be 26 e. 3. jj. 
defeated, he that has the Interefl in the 
Recognizance is to be made a Party ; if 
Execution be fued againft the Feoffee, 
upon a Statute acknowledged before the 29H.8. 
Maypr of C. who has no Authority to ^y* ss- 
take it. Audita S^uerela lies, for being re- 
ceived by the Court above, as the Record 
of a Perfon having Authority, it muft be 
fet afide by Audita ^erela. 

K4 A 

* WhUh is the/am as to declare in perfinal ASHons^ 
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A Man recovereth by Default m an 
Aftion of Wafte, the DcfendaDt fucth aa 
Audita ^erelay direftcd unto the Jufticcs 
out of Chancery^ furmifing in the Writ 
that he was not fummoncd, nor attach- 
ed, nor diftrained, for which the Jufti- 
pes grant out of the Rolls in the Common 
Pleasy a Writ of Deceit againft the Party, 
for the Audita ^erela was but a Com- 
mandment to the Juftices to do Right 
unto the Party, &c. and fo they proceed- 
ed upon the Writ of Deceit, and not up- 
on the Audita ^erela\ the Audita ^e^ 
relay being generally to do Right to the 
Parties, they obey the Writ where they 
grant a Writ of Deceit out of the Rolls. 

If a Man be bound in a Recognizance 
in the Common PleaSy and afterwards doth 
releafe unto the Party, and then againft 
his Releafe fueth Execution; then he 
fhall come into the Common PleaSy and 
fhall fue an Audita ^erela thereupon 
out of the Rolls ; and fo if one recovers 
in the Common Pleas, or Kings-Bench^ 
Debt, or Damages, and afterwards by 
his Deed releafeth the fame, and after- 
wards fueth forth Execution upon the 
Recovery, the Party to whom he releaf- 
cd (hall have an Audita §luerela out of the 
Common Pleas or Kings-Benchy where 
the Record is, and yet he may have an 
, Audita 
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ytfWito ^erela out of the Chancery y and 
(6 it fliall be fometimes judicial^ and 
fometimes original A Man may com-!* 
plain of an unlawful Execution in Chan* 
€€ryy for no Body is to go away from 
that Court without Remedy ; and he 
may likewife apply himfelf to the Court, 
which granted fhe Execution, becauic 
the taking it out unlawfully, was an Abuf« 
of their Procefs, . 

If the Party comes in into Cuftody by 
CepiCorpuSy or reddidit fey at the Exigent. 
he (hall have a Scire facias * adc^nofcen^ 
dutn vel ad difcendum faBum ; but if he ten* 
der himfelf to appear at the Exigent, and 
doth not come in FerfoHy he then ihali 
not have a Scire faciasy but is put to his 
Audita Querela ; for there mufl be a Cepi 
CorpuSy or reddidit fe^ to entitle him to 
a. Scire facias y finpe there is not other- Dy.185.2w.pi. 
wife any Record from whence the Scire^Hj^^ ?6i. 
facias can iflue ; for there is no Record 
of an Execution executed, contrary to the 
Force and EfFeA of the Deed. 

Notey where any one is takoi in Exe* 
cution againft the PlaintiiFs own Deed» 
there a Scire facias on fuch will go ^ adoto. ii. €34. 
cognofcendum vel ad difcendum foBnm^^' 
without any Audita S^reiay which is 

cidled 

t 7o know or kam the Faa. 
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called by the Books a Scire fact as^ in Na* 
. ture of an Audita ^erela : For on the 
Complaint of the Prifoner^ and (hewing 
the Deed, it feems that the Court is con- 
cerned to iffue Procefs, to know whether 
fuch Execution be lawfully iffued or not ; 
and therefore, if an Audita ^erela be 
brought in this Cafe, you may have a 
Scire foci as y as you might if no fuch 
Writ had been brought. , 

And if a Man be bounden in a Satute- 
Merchant, or Staple, unto another Man, 
and afterwards the Recognizee makes a 
Defeazance unto the Recognizor ; now, 
if the Recognizor fue Execution upon the 
Statute againft the Form of the Indentures^ 
the Recognizor (or his Executors, if he 
be dead) may have an Audita ^erela 
againft the Recognizee, becaufe the Ex- 
ecution is unlawful againft his own De- 
feazance. 

And it appeareth in the Regifter^ that 
a Writ oi Audita ^erela lieth for an In- 
fant who hath entered a Statute-Merchant 
or Statute-Staple during his Non-age; 
if he be yet within Age, fee before— 

Rc'^lft'/**' o ^^^ another Audita ^erela appeareth in 
' . the Regiftcr for the Feoffee of Parcel of 
the Lands, which, belonged to the Re- 
cognizor againft the Recognizee \ becaufe 

that 
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that the Recognizee hath purchafcd other ^'^^-^s^- 
Parcels of the Lands of the Recogni- 
zor. 

If a Man be arrefled and imprifoned 
upon a Statute-Merchant, and afterwards 
the Recognizee doth releafe unto the 
Recognizor, or he pay the Debt, and hath 
Acquittance, or pay Parcel, and hath a 
Releafe for the Refidue 5 then they may 
come into the Chancery at a certain Day, 
and there pay the Money, &c. if he 
cannot difcharge himfelf by Acquittance 
or Releafe ; and thereupon he (hall have 
a Writ unto the Sheriff where he is in 
Ward, rehearfing how he hath found 
Securities in the Chancery , commanding 
him to deliver him, if he keeps him in 
Prifon, for that Caufe^ and for no other 
Caufe^ and upon that he may have an 
alias and pluries^ and Attachment againft 
the Sheriff, if he will not deliver him, 
&c. for the Releafe is a fufEcicnt Ground 
for the Court to fet him at Liberty upon 
Security given. 

But if a Man be arretted, and impri- 
foned upon a Statute-Staple, and he hath 
Acquittance or Releafe to difcharge him- 
felf, then, if he will fue Audita ^erela, 
or Scire facias, to avoid the Execution of 
that Statute, he ought to give Sure- 
ty, as well to the Party as to the King, 



m 
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in the Chancery^ f^ierally in a certain 
Spm, ^c to fue with Effeift, and to ren- 
der his Body, or pay the Money, Qfc, 
otherwife he fhali not be delivered out of 
Prifon I and the fame i« by Force of th« 
Statute 1 1 H. 6. Cap. 10. 
Bro. Abr.Tit. . No jiudtta ^enU lies againft tb-e 
S'r^.l'^n;. King ; but if the King releafes b^ween the. 
Audita ^ere/a, j)ay jn NiJ priu$^ wjd the Day in Bank, 

it difchargee the very Debt, becaufe the 
King's Releafe bctng of Record, is of 
AS high a Nature as the Judgbieflt. 

But if there be a Fine in that Judg- 
ment, tho' it releafes the Debt, it doth not 
Tclcafe the Fine, becaufe the Fine is fub- 
Sequent to the Releafe, and therefore not 
comprehended in the Releafe precedent 
to it, and the Party to whom fuch Debt 
is releafed, may at any Time con^e into 
Court in f^oper Perfon, and plead fuch 
Releafe both in Difcharge of the Debt, 
and of the Execution, becaufe the King 
is always in Court, ready to bear the Com- 
plaints of his Subjedts, without any for- 
mal Procefs ; but he cannot plead fuch 
Difcharge by his Attorney, tJecaufe the 
Warrant of Attorney ceafes after the 
Judgment 
Baiflf . 5«. A MAN muft have a Deed of Releafe 

panv. Abr. 3 '^q jif^^rgc an Execution, and to found an 
Audita ^enk upon, bccaufe nothing will 

eftope 
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cftop the Party from taking out Execti- 

tiofl ; but the Deed, for a verbal Contradl, 

creates no Eftoppei 5 for if this were co»- 

ftrued to create an Eftoppei to the £]^ecu- 

tion, 'twould have this Danger, thdt it 

would draw all Executions into Queftioii cro. jac. ug, 

after Judgment pronounced, and fo no 

body by the Judgment con^e to the Ef- 

fefl: of his Sud« 5 but if after Judgmcat 

the Money is paid, and Execution iffues, 

the Party has only an A^ion on the Cafe 

to recover Damage; fo, if there were 

Articles of Covenant, that the Plaintiff 

ihould difoharge hi^ Judgment, this would 

fiiat be a fnffident Foundation to difcbarge 

an £x^;nition after ifTued, becaufe the 

Execution is not releafcd ; but the Party 

has taken another Method by Covenant, 

that he (hall releafe it, and fets up his 

Reft m the Dianiages he is to obtain for 

the Breach of fuch Covenant. 

But if on a Statute, the Cognizee fues 
Execution, and the Conufor pays the » 
Money, as be may, becaufe the Lands 
and Goods are to be delivered to the Plain* 
tiff, and therefore he may pay the Money 
in purfuance of the Execution to the Plaiu- 
tiiF himfelf, as well as to the Sheriff, and 
therefore fuch Payment is in purfuance 
of the Execution; and by confcquence, 
if the Cognizee takes a fecond Execution^ 

the 
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R^«ft' 37. the Conufor may have an Audita §luerela 
(quere) without Releafe, becaufe the Mo- 
ney was paid in purfuance of the firft 
Execution. 

The Judgment for the Plaintiff in this 
Writ is, that the Defendant (hall be barr'd 
of all Execution, and where an Elegit^ or 
^{x.uL^Iii* a Fieri facias has been taken out, the 
J35. Contra. Plaintiff (hall be reflored, but no Damages, 
♦7M- i^Fitz. But where the Writ oL Audit a §ue- 
>3. 7. ' rela is in Nature of a Deceit, as where 

an Attorney appears that has no Autho- 
rity ; where a Mayor certifies a Statute 
that has no Authority 3 or that having 
Authority returns a Statute, where the 
Conufor was either damaged or in Durefs, 
or Feme covert^ and there the Judgment 
is, that fuch Judgment or Recognizance 
fhall be annulled, where the Judgment is 
for the Defendant, it is * quod eat fine 
die ; and where the firft Execution is fu- 
perfeded, thejudgmentis f'5'«o^/i&^?^^^?^ Eat- 
ecutionem yudicii pradiBi^ becaufe, when 
the firfl Execution is fuperfeded, they 
muft adjudge him a new Execution ; but 
if it be on Goods and Lands, it is only 
X quod eat inde fine die^ becaufe the old 
Execution continues. 

C E R- 

* That he go <vuithouf Day, -J- That he hofve Execu» 
tion of the afire/aid J udgment* 
% That hefiallgo hence without Day. 

4 
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CERTIORARI. 

A CERTIORARI is a Writ by which all 
Records arc removeable from an inferior 
to a fuperior Court, or the Tenor of a Re- 
cord of a fuperior or inferior Court, is re- 
movedintoftheCourtof Ci&^;?r^ry ; and here 
we muft note, that the King's Courts be- 
ing fuperior to all others, they are to keep 
them in their proper Bounds, and there- 
fore, in any Cafe, they can write to the in- 
ferior Courts to certify their Records, to fee 
whether in fuch Records they keep them- 
felves within their proper Bounds or not ; 
and on fuch Certiorari y the inferior Court 
muft certify ^ the Record itfelf, that the 
Court above may fee whether in fuch 
Record, the inferior doth keep itfelf 
within its proper Bounds ; but where the 
fuperior Court doth not fend for the Re- 
cord of the inferior Court, to fee whether 
they keep within their Limits, but only 
* Nul tiel Record, to know whether there 
be fuch a Record or not 5 there is this 
Diftindion, that where the fuperior Court 
can't proceed on fuch Record, there it is 
fufficient to fatisfy that Purpofe i and if 
on ah Information of Recufancy, the 
Defendant pleads an Indidment before a 
Seffions of Peace and Convidlion, and 

the 

• No fuch Rtcord. 
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the PlaintifF'pkads * Nultiel Record, li 
is fufficient to certify the Tenor of the 
Record, becaufe the only Reafon of 
fending for the Record, is to fee whe- 
ther there be fuch Record or not, and 
not to proceed thereon ; but ^^bere the 
saik.144. King*s-Bencb fends for the Records of 
any inferior Jurifdidtion, to fee if they 
are kept within their Bounds, there, tf 
that Court can proceed on fuch Record^ 
they muft certify the Proceedings as they 
ftand below, and th^ Certiorari flops 
them from proceeding any further ; but 
seff. caf. asoi if the Certiorari is delivered after the Jury 
Wd, K. B. ^^ ^i^f ged wi«h the Evidences, the in^ 
ferior Court niuft proceed to take the 
Verdid and certify^ becalufe the Jury are 
fworn -f ad inquirendum Veritatem, and 
the Intent di the Certiorari was riot to 
flop fuch Trial. 

When the Record comes up into the 
King^S'Bencb by Certiorariy they fliall go 
on there, as they did in the inferior Court 
below ; but in civi! Cafes, they fhall go 
oti de Novo ', but if they can't go on there, 
the Court will grant a Procedendo befoi^e 
fuch Record filed; but after filmg, no 
Procedendo is granted, becaufe they never 
part with a Record ; but fome have faid, 
that the Court will grant a Procedendo 

the 

* No fuch Record, f 5V enqmn the Truth. 
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the fame Term though it were filed, be- 
caufe the Filing the fame Term was ir- 
regular, if the inferior Jurifdidlion had 
proceeded well, and there had been a 
Reafon for their further Proceeding; but 
where the inferior Jurifdiftion had its 
full EfFedt, there they may file it imme^ 
diately j in Chancery they only certify the 
Tenor of the Record, for the Chancery 
fends for the Record not to bound their 
Jurifdidtion, but to fend it to other 
Courts by MittimuSy and therefore on 
Nul tiel Record pleaded to a Record of a 
fuperior Court, there is no way to have 
it but by Certiorari and Mittimus from 
the Chancery \ for one fuperior Court is 
not bounded by the other, and therefore 
will not fend the Records on the Certio^ 
rari for any other Court but the Chan-- 
ceryy which commands the Tenor of 
them, but not the Record itfelf, and the 
Certifying fuch Tenor, does not hinder 
the Court where they are, from proceed- 
ing on them j and this Contrivance was 
to communicate the Record from one 
Court to another, without the adtual re- 
moving the Records thcmfelves* 

In Writs of Error, the Record itfelf is ^7 h- ^ *«. 
fent, and then tht King s^ Bench cannot J5.^''^' '^^ *• 
fend a Certiorari to know whether there 
was an Original, or Warrant of Attorney 

L to 
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to give them Authority to hold fuch Plea ; 
and on this Certiorari y the Tenor of the 
Original, &'C. is fent, and not the Origi- 
^ nal. 

It fcems, th4t anciently, the Juftices 
in Eyre^ and Judges of Ajfi%ey as alfo of 
the King' S'Bench^ and Common Pleas^ fent 
their Records into the Receipt of the Ex^ 
chequer J where was the Repofitory of the 
Records of the whole Kingdom, and this 
was, that the Exchequer might iitue out 
Procefs for the Fines and Amerciaments ; 
-but after the 9 H. 4. it was found more 
convenient, that every Court fliould have 
the keeping its own Records, for then 
the Bufinefs of the King's Court had 
multiplied fo much, that there could not 
be one common Repofitory of all the - 
Records ; and then all the Courts only 
make Extrads of the Fines, and Ac&er- 
ciaments that were in the Records ^ and 
this was purfuant to the Method of Inter- 
courfe between the Chancery and Exche^ 
quer-y before, the Offices under which 
the King was intitled, were under tl^e 
great Seal, and this was out of the Court 
of Chancery y and Extra<ISs of thefe were 
fent into the Exchequer ; fo when the other 
Courts ceafed to make the Exchequer the 
common Repofitory for the Records, as 
they feemedto do about 9H4. when they 
were fetded in their proper Jurifdidtioh^ 

then 
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Uien they ceafed to fend the Records 
themfelves into the Exchequer ^ as into 
one common Rcpofitory; but then they 
made Extra^s of their Fines and Amer- 
ciaments, in order that the Exchequer^ 
mi|;ht make Procefs only for the Fines 
and Amerciaments. 

But it is to be noted, that when the 
Records themfelves were fent into the 
Exchequer^ the Exchequer made Procefs 
only for the Fines and Amerciaments 
belonging to the King; therefore the 
Records of Judges of Jtffize^ or in Eyrey 
were removed by Certiorari and Mittimus 
into the Kin^s-^Benchy or Common Fleas, 
in order to have Execution upon them. 

T«E Writs of Certiorari to remove 
Records out of one Court, into another, 
are of Several Forms, and the Form of 
the Writ to remove the Record of Re- 
diileiiin is fuch. 

Rex J Ficecomiti Lincoln falutem, quia pg ^^r^^ & 
mihufdam certis de caufis certiorari volu-- P^cefTu inquifi. 
musy fuper recordo & proceffu cujufdam tn^ fin« coram Rege 
quijitionis fadl<z coram te et cuftodibus pla-- rIj? "09. 
citorum corona nojirce in com. tuo apud B. 
per breve nofirumy fuper quadam redijjeif. 
I. per Pi.faSia ut dicitur, de tkio mejjiia^ 
gic cum pertinentiis in N. T^ibi prdcipimus 
^od Ji judicium inde r e ddi turn Jit , tunc re- 
cordum et procejfum prad^Sta cum omnibus 

L 2 ea 



1 4$ ^^ Law of Uotecutions. 

ia tangeniibuSj nobis fubjigillo tuo diJiinSie 
& aperte mitt as et hoc breve -, ita, &c. ubi^ 
cunque^ &c, ut infpeSiis recordo & procejfu 
prcediSiisi ulterius inde fieri facianius quod 
dejure ^Jecundum legem & confuetudinem 
regni nojiri An ^v&fuerit faciendum^ . Gf r. 



Of the Record 
and Prccefs of an 
Inqtiifition of 
^edlOeTiQ t^be 
i^ML to the King. ' 



• The King to the SherliF of Lincoln^ 
Greeting. Inafmuch as we are defi- 
rous for fome certain Caufes, to be cer- 
tified of the Record and Procefs of a cer- 
tain Inquilition made before you and 
the Keepers of the Pleas of our Crown, 
in your County at B. by our Writ, of 
a certain Redifleifin of /. ixi^de by A. 
as is faid, of one Meffuage'with the Ap- 
purtenances in N. We command you 
that if Judgment be given therein, that 
you then fend us the Record and Procefs 
aforefaid, with every Thing concerning 
them, and this Writ diftindlly and 
openly under your Seal ) fo that, Gfr. 
wherever, ^c. that having infpedted 
the Record and Procefs afore faid, wc 
may caufe further to be done therein, 
as ought of Right, and according to the 
Law and Cuftom of our Kingdom of 
England to be done, Witnefs, tSc. 



When the Tenor* of the Record is 
fufficient, and when the Record itfelf is 
to be removed j if one brings Debt upon 

2 a 
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a Recovery in an inferior Court, as in 
that of Ptpowders^ there the Party need 
not have the Record itfelf, but the Tenor 
of the Record ; fo if one brings Debt in 
Common Benchy upon Damage recovered 
in K. B. or in the Court of Norwich j 
but li^Nul tiel Record be pleaded there, 
it fufficeth if the Tenor of the Record ht 
removed into Chancery by Certiorari^ and 
from thence tranfmitted hither by Mitti^ 
musj 7 H. 6. 19. ' See 19 H. 6. 79. 8o* 
accordingly Dyer 187; for when the 
Adion is grounded on a Record, if it be 
not denied, you have no.occafion to prove 
it, and if it be denied by ^ Nul tiel ReccrJ^ 
it is fufficient to produce it by Certiorari 
& Mittimus J "ffub Pede Sigilli. 

Secondly, where one is to fue Exe- 
cution of a Record in another Court, as 
if one be to fue Execution in the Common 
Benchy upon a Recovery in Ancient De^ 
mefnCy or before the Juftices oi Affizey or 
of Oyer and "Herminer -, there the Record 
itfelf ought to be removed into Chancery 
by Certiorari^ and the Record with the 
[ Certiorari tranfmitted to the Common 

Bench by Mittimus ; fo if an Attaint is to be 
fued upon fuch Recovery, 34 J?. 6. 251. 
the Reafon is, that when Execution is 
fued out, it muft always come from the 

L 3 Record 

^ No fuch Record. t Under Seal. 
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Record itfelf, and therefore the Certio^ 
rari in this Cafe muft remove the Re- 
cord, ?wid not the Tenor only, and it 
feems that the Certiorari may be out of 
the foperior Courts as from Chancery j^ 
hut there is this Difference, that wherq 
the Action is brought in an inferior Court, 
which may be brought m a fuperior, 
there they (hall not by Certiorari bring 
it up in order to have it executed, ht^. 
caufe the Force of the, firft Judgment 
"^ ihall not be extended farther than the 

Import of that Judgment VJ^hen it was 
given ; but where a Judgment of an ia- 
^ior Court is brought up by Writ of 
Error, and Judgment is affirmed, there 
Execution fhall he univerfal, hecaufo it 
is of their own Judgment; Huttqn iij^ 
But where the Action could not be coihh 
menced any where elfe but in the infe- 
rior Court, there they will grant Execu- 
tion univerfally, becaufe there would bq 
otberwife a Failure of Juftice, for Per-- 
fons would commit Diffeifin within fuch 
particular Diftrifts in which only thejf 
rauft be impleaded ; where they had not 
fufficient to an fwer Damages j it feems 
there can be no Execution on the Tenor 
of a Record^ becaufe the Execution niuft 
be of the Judgment itfelf, and the Judg- 
rnent remains, though the Tenor be 

tranf- 
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tranfoiitted ; but in the Cafe of H. 6. 
where the Judgment of the Common 
Pleas was tranfmitted into the Exchequer^ 
there they gave Judgment in the fame 
Court on the * Tenor em Tenon's-, bccaufe 17 h. 6. 17.18. 
it was a Judgment out of the Record, D/.iiy'/'^' 
which (hould have been in the C B. but 
this will not warrant the ifluing Execu- 
tion out of a Tenor, where the Record 
is remaining in another Court; but 
where Execution is to be fucd. in the 
Common Bench^ out of a Record which 
remains in the Treafury, as of a Fine, 
Recovery, &c. {Note, all thcfe Records 
were removed in the Receipt of the Ex- 
chequer about the qof H./^. 37 H, 6. 1 6.) 
but there they fhall not fend the Record 
itfelf from the Chamberlains, and Trea- 
fuerer, but the Mittimus fhall be of the 
Tenor of the Record only ; fee the Caufc 
39 H 6. 4. by Prifot*, becaufe a Record 
of the Court of Common Pleas, upon which 
no other Court could award Execution 5 
but where the Tenor of a Record is certi^ 
Jied into Chancery^ as on a Partition between 
Parceners, Recognizance, Gfr. tranfmitted 
by Mittimus) executed in the Common 
Bench^ the Court will not grant Execu- 
tion on fuch Tenor, becaufe then the 
Execution might be double. Dyer. 136. 
auj^ if the Tenor of the Record be in 

L 4 Chancery, 

• Jenor of the 7er.or^ 
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Chancery, before Certiorari filed there, 
they will not fend the Certiorari to the 
Receipt, nor fend the fame Tenor which 
is there filed, but * Tenorem Tenoris, and 
it feems that this is fufficient lyH.b^ 17. 
28. 24 Ed. 3. 79. no Execution out of 
the Tenor of the Record, Dyer. 217. no 
Scire facias upon the Tranfcript of a Re- 
cord fent out oi Chancery into the Common 
Bench, Dyer. 228. 5 H. 7. 25. where the 
Record is pleaded in the fame Court, it 
ought not to be entered (if "f- A^/ tiel Re- 
cord be pleaded) %quod habeat hie Reccr-^ 
dumfub ftio Periculoy but in fuch Form, 
II £/ quia Jujiiciarii hie advifari 'voJunt fu^ 
fer infpeSlionem vel examiiiationem Re^ 
cordi, &c. Dies datus eji partibusi fee 
note 31 jy. 6. 51. 39 if. 6. 3. 32 Ed. 3. 
quare Impedit. where \Niiltiel Record is 
pleaded, fee 7 H. 6. 30. 

Note, the. Court of Common Bench can- 
not diredt a Certiorari to the Judges 
of Afji^e, nor to the Chamberlain § de 
Scaccario^ but they ought to fue the Cer^ 
tiorari out of the Chancery^ and thence 
fend the Record into the Common Bench 
by Mittimus, but the Common Bench may 
dired a Certiorari to the Juftices of Peace; 

K. B. 

• Tenor of the Tenor, + No fuch Record, 

J Thai he ba<ve here the Reccrd at his Peril. 

II Jnd becaufe the Jujlices here are defirous of confidertng 
upon InfpeSion^ or Examination of the Record, ^c. Day is 
^i^ven to the Parties, 

§ Of the Exchequer. 
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K. B. cannot fend a Certiorari upon Sug- 
geftion, where nothing is before them^ 
but the Chancery may 41 Ajf. 22. 

Where the Courts are of equal Jurif- 
di£lion, they cannot Write to each other 
to certify their Records; and note anci- 
eatly, that no other Court, but the Gyan-' 
eery granted any Certiorari on a Suggef- 
tion, where there was nothing before 
them; but now fince the fuperior Courts 
are to keep the irifenor within Bounds, 
they grant a Certiorari^ though there be 
nothing before them, and one may re- 
move a po/i Difleifin, &c. by Certiorari^ 
and if a Man be admitted in a RedifTeifin, 
or poll Difleifin, and hath no Lands with- 
m tne County to put in Execution, he 
may remove the Record by a Certiorari 
into the King^s-Bench, and there have 
Execution, and he may remove a Reco- 
very in an j4//ize of novel Dijfeifin into 
the King'S'Bencb by z Certiorari in like 
manner, but the Writ of Certiorari (zxth^ 
* Si Judicium inde redditumfit^ tune Re- 
cord. Procejf. &c. as above, by which it 
appeareth, that it ought to appear that the 
Judgment be given in the AJjize^ &e. 
bthcrwife it fcemeth he (hall not have the 
Writ ; for the Certiorari is faid to remove 
the Record, to the Intent he fue forth the 

Exe- 

• If Judgment he thereof gi^ven^ then the Record, Pr9cefs, 



V 
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Execution upon the fame when it 19 re^ 
moved into the King^s^Bencb^ for there 
they may award Execution into every 
County to execute the fame. 

The AJJize cannot be commenced Jn 
the King' s-'Bfnch^ or Common Pleas unlef$ 
it be of Land in the fame County where 
they fit, and therefore this Adion being 
to be commenced in the Court below^ 
and not in the King's Courts above, it 
may be removed in order to extend the 
Execution, and for the fame Reafon may 
remove a Redifleifcn, or poji Difleifin 
after Judgment, becaufc he i$ obliged tp 
bring it before the SheriiF according to 
the Sutute. • 

See a Recovery in Ancient Demefne 
39 H. 6. 3, & 4. but fee 44 £. 3. 28. 
36 H. 8, Bro. Certiorari 20* There is 
no Writ of Certiorari to remove the Re^^ 
cord in the Common Bench immediately, 
but firft in the Chancery^ yet 43 AJf. 20. 
the Contrary is admitted. Note^ the Di- 
ftindion is fettled, that any of the King's 
Courts may remove a Record from an 
inferior Court by Certiorari into their 
own Court immediately. 

If a Man do recover Lands by Aflize 
of Novel Diffeijin^ and the Defenaant will 
fue a Certificate before other Juftices, 
thert he ought to fue forth a Certiorari 
to the Juftices of AJJize^ to certify the 
I Record 
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Record onto the new Joftices^ who hold 
Plea upon the Certificate^ for the Com- 
miffion of the firft Affizes being deter- 
mined, the fccond Affizes have not Power 
to proceed on the Record till it is fent 
before them by Certiorari^ and the 
Words of "^Jine Dilatione (hall not be 

fut in any Writ which hath a certain 
>ay of Return 3 and if a Man recover 
per AJfize de novel Dijfeijiny and the De- 
fendant will fue an Attaint before other 
Juftices, then he ought to have a 
Certiorari to the Juftices of Jfffize to 
certify the Record ^Ji Judicium reddi^ 
turn Jit caufd quafupra* 

Anp if a Man recover before Juftices 
in Eyre in an Ajize of novel DifeiJinyXh^ 
other Party may fue forth an Attaint be- 
fore other Juftices, and have a Certiorari 
to the Juftices in Eyre^ to fend the other 
Record before the other Juftices. 

And the King may fend his Writ of 37 h. 6. i6. 
Certiorari to the Barons, Trcafurer, and 
Xlhamberlains of the Exchequer ^ to cer^ 
ttfy the Record of Affize in the Treafury 
in their Cuftody, into the King's-Benco^ 
and this in order that the Party may have 
Execution thereon. 

There is another Writ of Certiorari 9 E.4. so. 
to the Treafurer, and Chamberlains of\\^\l'.ly 

jjjg 8 E. 4. 25. a6, 

» mthout De/ay. 
' ■ t Jf Judgment he gi'venftr the ^eafon ahonti. 
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the Exchequer^ to certify the Record of 
the Affize taken, but the Judgment was 
not given, becaufe the Defendant died ; 
but the Writ is of little EfFedt, for that by 
the Death of the Defendant before Judg- 
ment, the Writ is abated. 

And if a Man will fue an Attaint upon 
a Recovery irx an Ajfize^ which Record 
oiAffize is in the Treafury, then he who 
bringeth the Attaint ought to fue a Gr- 
tiorari to the Treafurer, and Chamber-P- 
lains of tlpe Exchequer^ to certify the Re- 
cord of AJfize before the Juftices, before 
the Attaint be fued forth ; for it is necef- 
fary to have the Record before them on 
.which the Attaint is grounded. 

J<Jotey here there ought to be the Record 
itfelf, and not the Tenor only, 39 fl". 6. 4. 
for the Record mufl; be anuUed if the 
Jury be attainted. 

If a Man do recover Damages in aa 
Affize of novel Difeijtn^ and before he 
hath Execution of the Damages, the 
Record is fent into the Treafury ; then 
he may fue a Certiorari to the Treafurer, 
and Chamberlains, to certify the Record 
of Recovery in the AJfize before the 
King, that Execution may be awarded 
for the Damages ; by this it appears, that 
the Juftices oi AJJize not being ftinding 
Commiiiioners, were won't to fend the 

AJfizes 
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ji/Jizes into the Exchequer^ long after the 
others ceafed to fend theirs, and if the! 
AJJizes were fent into the Treafury before 
Execution, there was a Method to get 
Execution by Certiorari ^nA Mittimus. 

And if a Man recover Lands^ and Da- 
images in an JllJize of frefh Force, and 
the Defendant hath not any Thing with- 
in the City or Borough, to fatisfy the Da- 
mages; then the Party may fuc a Certio^ 
rari to the Mayor or Bailiffs to certify 
the Record into the King* s^Bencb^ that 
he may have Eifecution of the Damages 
recovered. If the King maketh certain 
Perfons Juftices of Affize^ &c. in one 
County, and afterwards at another Affize^ 
he maketh * other Juftices of the fame 
County^ a general Certiorari ihall be 
fued to the firft Juftices to certify the 
Records of Ajjize^ and Juries which were 
taken in that County before the new 
Juftices ; by this Certiorari they have all 
the Records before them, but ^they have 
not Authority to proceed upon them. 

When an AJjize is removed into the 
King^s-Bencb by Certiorari they have an , 
Authority to proceed on it immediately, 
becaufe' there would be a Failure of Juftice 
if they fliould not proceed upon it ; but 
where Juftices of Affize were appointed, 
and they take AJJizes^ and then a new 

Com- 
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Cbmthi^ion paifes^ the new Jiiftices caii- 
not proceed on chet j^^e^ for their Coni^ 
nii{Son>s CannDt exteiad thereto^ unleis 
they hive a Writ to that Purpoie $ but 
OQ this Writ» thoi^h there be an ^ias, 
^nd Fidrits^ vrith a ^ W Cat^m nobis 
J^ijktsi yet if they will not do any 
tbingi k is doitbted whether he &ali have 
alH Attachment! for the Judge is not 
punilhabk unless the Delay proceedeth 
irom Corruption. 

Abi,d dierefore mjiffif&e of novei Dif- 
jtifn, if the Verdidl pafs for the Plaintiff, 
and before Ju^gidoeot is given a new 
Comtnifiion 16 to other JuiUces of thfe 
iame County, the Party iat whom the 
Verdia pafled, nitty fue forth a Certior^iri 
to the iirift Juftices to remove the Recoid 
into the King' s^Bencby to have Judgment 
given upon that »4fize^ aiad Verdid: 
pafied ; or may file a Certiorari to the 
iirft Juftices, to lend the Record before 
the new Judices ; th^t tbey may give 
Judgment thereupon s and it behoveth to 
have another Writ; unto the new JuAices 
to Teceive the Rec)ord, and that they pro- 
oced to Judgment, and when the Record 
is removed after Verdia given before 
other Jufticea; and they delay to proceed 
to Judgment upon the Verdid^ the Party 

for 

• Orfigntfy the Cau/e to us* 
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for whom the Judgment (hould be given, 
may fue forth a Writ direfted to them, 
^quod receptis & vifii Record. Of Fro^ 
ceff. prad. they proceed to judge, &c. 
and thereupon the Party may have an 
^iasy and a Pluries^ -f* vel Caufam noijs 
fignijUes 3 and if they will do any thing, 
whether he fhall have an Attachment is 
a Q^flion ; for there is a Statute made 
^d Ed. 3. cap. I. which willeth that 
Commiflioners, in fpecial Cafes limited 
by the Statute, (hall be punilhed for their 
Mif-doings, viz. for taking Bail where 
they (hould not, but it feemeth they fliall 
not be punifhed but for fuch Caufe as is 
mentioned in the Statute ; and Ann. 27 JB. 3 . 
in J[fize a Juftice was indided, for that 
he Caufed an Indidlmeilt which was found 
to be but Trefpafs, to be entered on Re- 
cord as Felony, &c. and the fame was 
adjudged a void Indidment; becaufe it 
was to make void a Record j but yet it 
feemeth he might be indidcd for taking 
of Money, or for other Falfity which doth 
dcftroy and defeat the Record, ^ere. 

And a Man may have a Writ to the 
fame Juftices before whom the Verdidt 
pafied, &c. to proceed to Judgment, as 
well as he (hall have a Writ to other 

Juftices, 

* Thai the Record and Procefs hiing rectivedandfitn fj U9. 
f Orfiginfy to m ibe Caufe. 
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Juflices before whom the Record is rc^ 
moved. Note^ if the Juftices of Nifi prius 
die before the Day in Bank, after the 
Verdifl: taken, the Court may receive the 
Records by the Hands of the Clerk of 
AJjize^ without any Certiorari to the 
Executors of the Juftices, and the Entry 
fhall be general ; * ad quern Diem hie ve-- 
nerunt Partes^ & Jujiic. ad AJJizas 
coram quiius, &c. mijerunt hie Recordum 
fcriptum in hac Verba^ &c. and admitting 
that it (hould be Error, yet he fhall not 
be received to aflign it for Error ; for it 
is contrary^ to what the Court did as 
Judge ; and though in fome Cafes the 
Court (hall give Faith to an Aft done by 
a dead Judge, as the 2 H. y. a Warrant 
of Attorney received by a Judge in Pais 
who is dead, Dy. 163. .But Nofe^ if a 
' Juftice of Niji prius be removed, the 
Certiorari (hall iflue to him, and if he 
die, and the Executors have the Record, 
2l Certiorari (hall go to them. it^H.j. 
21 Dyer 439: 

If a Man in an AJJize of novel DeJJeiJin^ 
or other Adion real, before Juftices in 
Eyre^ vouch one to Warranty, who pre- 
fently enters into Warranty j^ and after- 
wards 

• At fwhich Day the Parties came here^ and the Juftices 
of AJJize before wohonty ^'c, fent here the Record lUToii in 
theje Words ^ 
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\vifds lofeth j the Plaintiff fhall recover, 
fend the Tenant (hall have Judgment to 
recover in Value againft the Voucher ; 
now, if he v^ho recovered in Value, will 
have E3recution, he ought to fue a Certio^ 
rari to the Treafurer and Chamberlains of 
the Exchequer^ to certify the Record in 
Affize into the Chancery ; and when it is 
there certified^ the King (hall fend the 
Record by Mittimus into the Common 
Pleas^ and thereupon the Juftices ihall 
award a Scire facias againft the Party^ 
againft whom the Recovery was, to come 
and (hew Caufe why Execution ihould 
not be done of the Lands in Value. 

Note^ A Scire facias lies upon the Te- 
ftor, before any Entry of it upon the 
Roll: And if the Tranfcript of a Fine 
comes in by Mittimus^ at the Suit of one, 
and another hath Caufe of Executioa 
upon the fame Fine, he ought to purfuc 
the Mittimus to have Execution, other-* 
tvife he ftiall not have it, tho* the Tran-* 
fcript be entered upon the Roll before j 1 1 
H. 6. 44. The Reafon is, that when the 
Records were, anciently removed into th^ 
Treafury, and the Court of Chancery fent 
them their own Records, they were 
obliged to execute that which was their 
own Judgrnent, or final Award, other- 
wife they did not obey the King's Writ, 

* M vsrhich 
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which was a Mittimus for that Purpofc ; 
but they were not obliged on fuch Mitti^ 
mUi to execute the Judgment of an infe- 
rior Court, becaufe the Judgment lay in 
that Court to be executed: and if the 
' Chancery had a mind they {hould exe- 
cute the Judgment more exten lively, they 
fhould fend them the Records on which 
Execution ' fhould iflue> for the Judg- 
ment of their own Court th?y are obliged 
to execute by Law, but the Judgment of 
another, they are not obliged to execute 
till they have it before them j but when 
the Chancery only fends them the Tenor, 
they execute it no farther than the Writ 
commands them,^ and therefore a Stran- 
ger can't have Execution in fuch Cafe^ 
becaufe it is but the Tenor of a Record, 
and on fuch Tenor they can't iflue Exe- 
cution, but by the fpecial Command of 
the Kino;. 

And a Man may fue a Certiorari di- 
rected to the Juftices of Affize^ to re- 
move the Records of u?^/;s^ into the Chan^ 
cery^ and alfo a Deed which is before 

. them, and afterwards he may fue for the 
Writ oi Mittimus unto the new Juftices 

- of AJfize of thofe Records, and of the 
Deed which remained before the other 
Juftices. 

Anb 
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And if the Hufband and Wife fue a 
Bond (which is made to the Wife) in the 
Common Pleas^ and the Deed is there de- 
nied, for that it remains in the Iceeping 
of the Cujios Brevium, and the Hufband 
dieth ; the. Wife may have a Writ out of 
the Cbanceryj dircdled to the Cuftos Bre^ 
vium in the Common Pleasy that he deli- 
ver the Deed to the Wife, becaufe the 
Plea is determined by the Death of the 
Hufband; and it appears, iflie is intitled 
to fuch Deed, 

And when Juftices in Eyre come, and 
fhall be in any Court ty by the King's 
Commiflion, then a Writ (hall be fent to 
the Juftices of the Common Pleas j to ad- , 
journ all the Pleas of that County, which 
are in the Common Pleas^ before the Juf- 
tice in Eyre^ to be determined before 
them ; and if the Juftices in Eyre can't 
determine the Pleas before they depart 
out of the County, then a Writ (hall be 
fent to the Juftices in Eyre^ to fend thofe 
Records and Pleas which are not deter- 
mined nor adjudged, into the Common 
Pleas again, and the Writ (hall be fuch : 

Qnod recordum 
g% n 1 * proceflus pcf 

Rex dileSlo & fideli fuo G* falutem cum jufticiarios de 

7. y r. * ^ %yj..*'.- n ' J Banco miffa juf- 

loquela quajutt coram jujttctartis nojtrts de tkiariis idncran- 
bancoy per breve nojirum inter S.petentem t^rlm^i^""^ 
& L tenentem, de uno.meffua^io cum per- ^«"f^^' ^ ^««^ 
ti72. /« T. tn com^ N, una cum brevt pra- ferit non termi- 

MJ'ci natam in itineie* 
2 dtStO Reg. „j. 
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diBo coram vobis & fociis vejiris nupef 

jufticiariis , nojiris itinerantibus in com. 

pradiSto mi fa fuijfet placitanda^ ac pla^ 

citum tllud quibufdam certis de caufis 

in itinere pradiSlo remanferit indifcuf- 

fum^ abfque hoc quod idem placitum alicubi 

adjornatum fuijfet placitandum^ per quod 

ex parte ipjius S. nobis eft fupplicatuni^ ut 

Jibi pramiffis juftitiam facer e velimus : 

• Nos ed de causa attendentes^ expediens fore 

quod jufticiarii noftri de banco fuper re- 

cor do & procejfu loquela pradiditse coram 

vobis & praf at is fociis vejiris in itinere 

prcediSio habitis certiorentlii^l "vobis man-- 

damus quod recordum & procejfum prce^ 

diBa una cum brevi prcediBo una cum 

brevi pradiBa & omnibus aliis ea tangen^ 

tibus^ pr^efatis jufliciariis noftri s de banco 

fubftgillo ve/iro diftinBe & aperte ftne di^ 

latione mitt at is Gf ^ hoc breve y ut his in- 

fpeSfis ulterius procedere valeant in loquela 

prcediBd Jecundum legem, T. &c. 

That the Record < Thc King, To his bcloved and faith- 
bythc juftices^of ' ful G. Greeting. Whereas the Plaint 
juA^fn V'l * which was before our Juftices of the 
be fcnt bak to « Bench by our Writ^ between S. Deman- 
B^fiX bccaufc * dant, and /. Tenant, of one Meffuage 
«:in'^unt"r: ' with the Appurtenances in T. in the 
mioedjn^jw. « County of iV. together with the Writ 

* ^forefaid^ before you and your Compa- 

^ nions^ 
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nions, late our Juftices in Eyre^ in the 
County afbrefaid, was fent to be tried j 
and that Plea, for fome certain Caufcs, 
remained undetermined in the aforefaid 
Circuit, without that, that the fame Plea 
was adjourned to be. tried at fome other 
Place, wherefore, on behalf of S. we 
have been befought to do him juftice in 
the Premifles : We therefore taking it 
into confideration, think it expedient, 
that our Juftices of the Bench do certi- 
fy the Record and Procefs of the afore- 
faid Plaint, had before you and your 
aforefaid Companions in the aforefaid 
Circuit. We command you, that you , 
diftindlly and openly without delay 
fend the Record and Procefs of the' 
aforefaid Plaint, with the aforefaid 
Writ, and all others concerning them, 
and this Writ, to our aforefaid Juftices 
of the Bench, under your Seal, that 
having infpe'dted them, they may be 
enabled to proceed further in the Plaint 
aforefaid, according to Law» Wit- 
nefs, ©*r. 



J65 



The Juftices Itinerant have a fuperior 
Commiffion for the A/Jizes in the County 
where they come, as being the fovereign 
Jurifdiftion for that.purpofe, and there- 
fore all AJJtzes are adjourned by Certio- 
rari before. 

M 3 And 
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And if an A/Jtze of ntyoel Diffeifin be v 
brought in the Kin^'s-Bench^ and the 
Defendant alledge and pjiead, that there 
is a Writ of an higher Nature depending 
in the Common Pleas for the fame Land> 
between the Plaintiff ind Defendant; 
then if they be at ifTue, whether there 
be fuch a Writ depending or not; the 
Defendant ought to fue a Certiorari out 
^ of the Chancery to the Juftlces of the 

Common Pleas, to remove and certify- the 
Record into tht Chancery 5 and upon the 
fame certified^ he {hall have a Writ of 
- Mittimus out of the Chancery ^ to the 
Jbftices of the Kings .Bench ; with which 
Writ, the King (hall fend the Tenor of 
the Record which is there, into the 
King' S'Benchy and the Writ of Mittimus 
ihall be, fuch. 

Pe Recordo & ^^^ dUeStis & Jidelibus, &c> W, de H. 
ZZ^ca^^a^ y2?/«/m. Cum R. de P. Gf P. tf:v(?r ejus 
riam, co quod ;7»^^r arrainavcrint quandam ajjijam nov(^ 
tand^b Affifs, dijeijina coram vdbis apud W. per breve 
^to^'^l,tr^ noftrum verfus A de B. Gf Johannam «;rt?t. 
peodet inter Par- ^^;;; ^y^^j ^g tcmmeutis in A. ^/ duo meffua- 

tps. Reg. 215. • xU - ^ ^ • • ^« 

jl"/^, ci7 /r^i carucatas terra^ vtgtntt acras 
pratiy & quinque mar cat as ' reditus cum 
pertinentiis in eddem villa in vifu pofuif- 
fenty iidemque A. & ]. placitajido in affifd 
dllegajfenty quod breve de altiori natura tunc 

diu 
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diu ante pendebat inter partes prcMiSlas^ 

coranr vobis & foctis vejiris jujiitiariis 

neftris de banco^ de mefuagiis^ terrdy 

pratOy .& reditu pradidtis^ & recordum & 

procejfum inde coram vobis & foci is vefiris 

habit a vocaffent ad warrant urn, Jicut ex 

parte ipforum A. Gf J. nobis intelligi da^ 

tur : nos igitur attendentes expediens effe 

G? neceffe^ quod dileSti^ fl?r. ad placita 

coram nobis ienendaajpgnatis J fuper tenor e ^ *» 

recordi & procejfus pradi^orum coram vo^ 

bis ut prcediSlum eji habitgrum certionen- - 

tur^ vobis mandamus quod tenorem recordi 

& procerus pradiStorum coram vobis ut 

pradiSium eji habitorum cum omnibus teno^ 

rem ilium tangentibuSy nobis in cancellaria 

nojird fub Jigillo vefiro difiinSle G? aperte 

Jine dilatione mittatis & hoc bfeve^T. &c. 

» 

* The King to his beloved and faith- of a Record and 
ful, &c. tV. of H. Greeting. Whercfls Kw/^" 
R. of P. and P. his Wife lately brought ^^^^^tttt^ 
a certain Affize of novel Dijeijiny be- thata wiitof 
fore you at W. by our Writ againft A, u^^^l^r^^'^^- 
of B. and Johanna his Wife, of Tene- ;j;«" '^ ^-^' 
ments in A. and two Meffuages and 
three Carves of Land, twenty Acres of 
Meadow, and fiye Marks of Rent, 
with the Appurtenances in the fame 
City, had put in View, and the fame 
-4. and I. had alledged by pleading. an 

M 4 . * Affize, 
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f Aflize, that a Writ of an higher Na^i 

* ture, then long before, was depending 
^ between the Parties aforefaid, before 
^ you and yqur Companions, our Juftices 

* of the Bench, of the Meffuages, Land, 
. f Meadow, and Rent$ aforefaid, and bad 

f demanded Warranty of the Record and ' 

* Procefs; before you and your Conxr: 

* panions thereupon taken, as on Behalf 

* of Jr. and L it is given us to under-r 
^ ftand : We therefore finding it expp- 

* dient and neceflary, that *our beloyed^ 

^ &c. . * afligned to h9ld Pleas before us, . 
' fhould certify the Tenor of the RecorcJ 
f and Procefs aforefaid, had before you 

* as aforefaid, command you th^t you , 
f diftinftly, and openly, without delay, 

^ fend the Tenor of the Record and Pro- 

* cefs aforefaid, had before you as afore- 
\ faid, with all that concern the Tcnor^ 
f ^nd this Writ to us in our Chancery^ 
f under your Seal, Witnef§, &c. 

See a Certiorari out of 5, i2, tq remove 
the Foot of the Record of a Fine levied 
' in Common Pleas^ and -f- non allocatur \ but 
a Certiorari ought to ifTue out of Chan^ 
eery for the Tenor, and it {hall be fent 
Py- 27s* into K. J5.' by Mittimus j for the Record 
of the Fine with the Cujios Bre'vium. 



"N 




f Jud^^s of the King^S'Bencb. . -J* t^ot allo^ed^ 
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though it bf not the laft Record, is th^ 
jFine from whence the Chyrographer^ 
raajces the Indentures ; yet it is a Record 
jn the Cujios Brevium's Office, and an 
entire Record of the Court they will not ' 
fend up, but in obedience to the King's ■ 
'original Writ ; for this is not like to the 
Cafe where Diminution is alledged,. for 
there the Court of Common Fleas only 
fertifyy whether there be fuch an Origi- 
nal between the Parties or not, and fo of ' 
the Warrant of Attorney ; but the Cer^ 
twrari in this Caufe, was to fend the 
thing itfelf, which they never part with » 
at all, nor fo much as the Tenor of it to ' 
^ny other Court, but to the Command 
of the King in Chancery ^ for in their ju- 
jdicial Capacities, one Court cannot com^ 
inand another ; but, the Chancery was -^ 
the Center from which the Records of 
the fupcrior-Court|Wereto becommand- 
(cd from the one, to the other, by the 
original Conilitiition. 

Here we muft take notice, fhat where ^ 
the fuperior Court cannot grant thcfame 
Exccutidn, as in Judgment, there the 
Writ of Error in Chancery fends for the 
Record itfelf; but where the fuperior 
Court cannot give Execution, as in Fines, 
there they fend only for the Tranfcript 
of the Recpf d, and to fend that Tran- 
fcript 

' 3 
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fcript into the King's Bench ; and not by 
Mittimus from the Court of Chancery; 
and there the Reafon why the Tranfcript 
is fent is, that thefe Concords, are the 
Evidences of Mens Inheritances, which 
are therefore kept together in that Court, 
that all Perfons may fearch for them 
there, and the Reafon why it is fent into 
the King's Bench immediately, and not by 
the Way of Chancery is, that the Record 
, is not denied, but admitted by both Sides, 
and therefore the Tranfcript may be fent 
in immediately, and not go round by the 
Chancery to be authenticated * ^ Pede 




If in a fuperlor Court, tbey plead a 
Recovery, or declare on it in an inferior 
Court, the Superior will fend a Certio- 
rari^ on * Nul tiel Record pleaded, and 
upon it they may certify the Record itfelf 5 
if under the Seal of the inferior Court they 
plead a Recovery in the inferior Court, 
on Nul tiel Record^ they muft have a 
Certiorari from the Chancery^ and re- 
move it 'ffub Pede Sigilli. 

And if a Man do recover Damages 
and Cofts, in an j4//ize of novel Dijej^n, 
before Juftices of ji/^ze in the County, 
and before Execution fued of the Dama^ 
ges, the Record is removed into the Chan--. 

eery 

• Rff/ucb Rtcurd. f Under Si^. 

4 
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eery by Cerfiorariy he who recovereth m 
the ^^^ze, may fuc forth a Writ of JW»- 
timus to fend the Record into the Kings^ 
Benchy commanding them to proceed and 
to award Execution. 

Rex dileSiis, G. &c. &fociisfuis, &c. cor.mRegcad 
tenend" ajfign. falutem. Cum I. per recog- ^^^^'''''^^^ 
nitionem as^ no. dijf. quant arrainavit nis adjadicati. m 

coram W. de O. & fociis fuis nuper jujii- k^iXxs- v- 
ciariis domini Edwardi nuper regis An- 
gWx avi no/iri ad ajifas) &c. ajignatis^ 
*uerfus R. & alios^ &c. de tenementis in T. 
recuperajfet feifinan^ [nam de uno mefuagio 
cum pertinentiis in B. per conjiderationem 
curia pradiSfa^ & damna fua qua ad 
decern libras taxabantur^ Jicut per recor- 
dum & procejfum ajjtfce pradiSla qua 
coram nobis certisde caujis venire feci musy 
plenim apparety ac executio judicii quo ad 
damna recuperanda -adbuc rejiat facienda^ 
Jicut ex parte ipjius I. nobis ddtur intelligi» 
Nos igitur volentes diSium judicium execu^ " 
tioni debit a demandariy recordum et pro-- 
ceffum pradiSia vobis mittimus Jub pede 
Jigilli nofiriy mandantes quod vijis recordo 
et procejfu prediBisy ulterius quoad exe- 
cutionem judicii pradiSii fieri facias \uod 
dejure^ Gfr, ut fupra, 

^ ^ The 
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the King to do 
Xxecution for 
Damages adjudg. 
ed io Aflize. 
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* The King,\G£f^. to his beloved G, 
Gff. and his Companions, affigned to 
hold, Gfr, Greeting, Whereas /. by 
his Recognition of Affizc of n^vel Dip 
feifiriy which he brought before W. of 
O. and his Companions late Juftices of 
Lord Edward^ late King of England^ 
our Grandfather, ailigned the Affizes, 
&c. againft R. and others, G?r, of Te- 
nements in Tl had recovered his Seifin 
of one Meffuage with the Appurte- 
nances, in B* by Confideration of the 
Court aforefaid, and his Damages which 
were taxed at ten Pounds, as by the 
Record and Procefs of the Aflize afore^^ 
faid, which we havecaufed to come be- 
fore us for certain Caufes, more fully 
appears ; and Execution of the Judg- 
ment as to the Cofts recovered ftili re- 
mains to be done, as on Behalf of /. 
we are given to underftand: We ihtttr 
fore willing that the aforefaid Judg- 
ment ihould have due Execution, fend 
you the Record and Procefs aforefaid, 
under our Seal, commanding you that 
having feen the Record and Procefs 
aforefaid, you caufe further to be done 
as to the. Execution of the Judgment . 
aforefaid, what of Right, &c. as be- 
fore.'^ 

, Note. 
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Note^ the Mittimus here is '^ fub Pede 
Jigtlli^ becaufe the Record itfelf is imme- 
diately certified into Chancery ; for it can- 
not be immediately certified into the 
Kings Bench, unlefs they were to pro- 
ceed upon it to examine. Errors ; for then 
the Chancery y by the Writ of Error, would 
have fent it immediately, becaufe they 
have immediate Jurif#a<Sion to corrcdl the 
Errors of other Courts; but wherq the 
Certiorari is to have Execution, there the 
Record is immediately fent into the Court 
of Chancery ; and becaufe the Chancery 
can*t iflue Execution, not having judicial 
Power, therefore they fend it by Mitti- 
mus ^ fub Pedefigilliy that there might be 
no Failure of Juilice, in not having the 
Judgment in -^^/s?^ executed through the 
whole kingdom, and the Chancellor may 
deliver it with his own Hands into the 
Kings Bench, and this ihall be tanta- 
mount to a Mittimus, 5 H. 5. i. Bro. 
Abr. Tit. caufe de remov. Plea, &c. 1 5. 

And if a Man recover Lands by A/Jize 
of Novel Dejjeifin, before Jufticcs of Af- 
fize, and the Defendant hath a Writ of 
fFarrantiaCharta depending in the Com- 
mon Pleas, the Party may fue a Certio^ 
rari to remove the Record of the Affile 
into Chancery, and thereupon have a Mitti- 
mus 
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mus of the Record of ji^ze to the Jufti- 
ces of the Common Pleas, and in the end 
of the Writ fhall be faid, * Ut sis tnfpeSis 
fecurius procedere valeant in placito War-' 
rantia prad. fecundum^ &€• legem^ &c. 
by fuch AJfize tranfmitted, it appears, 
that the Plaintiff in Affize, who is Defen- 
dant in the IVarrantta Charta^ has pro- 
ceeded contrary to his Warranty. 

And in an Affize of Novel Deffeifin, if 
the Defendant pleads two or three Reco- 
' veries in Ajjize before other Juftices, 

which Record is in the Treafury, &c. 
'Now, if the Record be denied, for which 
he^ fueth a Certiorari to the Treafurer 
and Chamberlains of the Exchequer, to 
certify the Record at a certain Day into 
the Chancery, if they at the Day certify 
any Records, but do not certify that there 
are othier Rolls of the fame Juftices re- 
marking in the Treafury in the Tower of 
London, fo as that they have not made a 
full Search of the Record 5 then the King 
(hall fend to the Juftices oi Ajjize his 
Writ, reciting the Matter, commanding 
them to continue that Ajjize till another 
Day, fo as the Defendant be not damni- 
. fied by failing of the Record ; and the 
fame feemeth to be reafonable. 

And 

• That hanAng inJpeQed them^ they might proceed nvith 
more certainty in the afore/aid Plea of Warranty ^ according 
to^ (Sc. the La*w, ^c. 
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And if a Man be bound in a Statute-* 

Staple, to pay a certain ^um of Money at 

a Day certain ; after the Day, the Party ^ 

who hath the Statute, may come to the 

Mayor of the Staple, and £hew him the 

fame, and pray' him to certify the fame 

into Chancery ; and if the Mayor will not 

do it, then the Party who hath the Obli- 
gation, may come into the Chancery ^ and 

fliew the fame there, and pray a Certi'- 

0rari to the Maj^or, to certify the In roll- 
men t of the Statute; and if the Mayor 

doth return, that he hath twice, or oft- « 

ner, certified the fame before that time, 

as appeareth by the InroUment made by 

the Mayor j if there appear no fuch Cer* 

/i)fetf/^ upon Record in the C/&/j«r^/^, then 

^ he who hath the Bond of the Statute, 

may fue forth a new Certiorari to the 
j Mayor, reciting in the Writ, that there 

^ is not any Certificate recorded in the 

j , Chancery^ and commanding him to cer^ 

tify the InroUment of the Statute which 

is before him ; and upon the fame he 

may have an alias and pluries again ft the 

Mayor, if he will not certify the fame, 

and alfo an Attachment again ft the May- 
or, direfted to the Sheriff. ^ . 
The Writ of Certiorari is an original J;J i°?^*^''' 

Writ, and iflTueth fometimes out of Chan^ 

cery^ and fometimes out of the Kings 

Bench, 
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Bencby and licth where the King would 
be certified of any Record which is in the 
Treafury, or in the Common Pleasy or in 
any Court of Record, or before the She- 
riff and Coroners, or of a Record before 
Commiilioners, or before the Efcheator ; 
then the King may fend that Writ to any 
of the faid Courts or Officers, to certify 
i\xc\^ Record before him in Bancoy or in 
Chancery^ or before other Juftices, where 
the King pleafeth to have the fan^ cer* 
tified I and he or they, to whom the Cer^ 
tiorari is diredied, ought to fend the 
fame Record according to the Tenor of 
the Writ, and as the Writ doth command 
him ; and if he or they fail fo to do, then 
an alias {hall be awarded, and afterwards 
a pluriesj vel caufam nobis JigniJiceSy and 
after an Attachment, if a good Caufe be 
not returned upon the pluries^ wherefore 
they do not fend the Record. 

Also the King might, by fuch a Writ 
of Certiorari y fend for the Tenor of fuch 
Record, or for the Tenor of the Tenor 
of the Record, at his Election $ and thofe 
Writs ought to be obeyed, and the Re- 
cord fent as the Writ commands them to 
do 5 and the Form of fome of thofe 
Writs here foUoweth S 
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Rex, dileSio & Jideli fuo R. falutem. ^g'f^;"* ^^' 
l^ia quibufdam eertis de caujis certiorari^ 
fuper recordo & procejfu utlagaria in I. 
coniilj. promul^atay (^ coramvobis& fo-^ 
cits vejiris juftttiariis nojlris^ • ad diver/as 
felonias in com* pradiSla audienda & fer" 
minand. ajjign. retornat: .vobis manda^ 
m^sqliQdUmremrecordiC^ procejfus prad. 
{vel Jic\ tenor em rec. ■& proc. utlagarice 
prcediH. cum omnibus ea iangentibus nobis 
in cancellarid nojlrd fub Jigillo vejiro di^ 
fiinBe & apertejine dilatione mittatisy G? 
he breve^ T. &c. 

* The King, to his beloved and faith- certiorari or ad 
' ^ ful i^. Greeting, Inafmuch as we are *"^* 

* willing^ for fome certain Caufes to be 

* certified of the Record and Prpcefs of 

* Outlawry, proclaimed in /. in the Coiin- 

* ty of i. and returned before" you and 

* your Companions our Juftices, affigned 

* :to hear and determine divers Felonies 

* in the County aforefaid : We command 

* you, that the Tenor of the Record and 

* Procefs aforefaid, (or thus) that you 

* /end us^ diftindly and openly without 

* Delay, the Tenor of the Record and 

* Procefs of the aforefaid Oudawry, with 

* all Things concerning them, and this 

* Writ into our Chancery, under your 

* Seal, witnefs, G?^/ 

N And - 
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And to certify Indictments taken be- 
fore the Juftices in Eyre^ the Form is 
fuch : 

Rexy $?r. ^ia fuper prafentatione fac- 
ta coram vobis & Jociisvejirisju^itiariis 
nojiris ultimo itinerantibus in com. Line. 
demorte A. unde B. captus^ detentus in 
prifond nofird de N rettatus ejiy G? etiam 
fuper inquiftione inde coram 'vobii ibidem 
faSidy quibufdam certis de caufs volumus 
certiorari : vobis mandamus quod inrotu^ 
lationemprafentationis & inquiftionisprae^ 
di£l. nobis fub fgillo vejiro diftinSle & 
apertefne ditatione mittatisj & boo brevi 
• T. &c. 



Certiorari of a 
'Prefentment and 
Inquidtionon the 
Dcith of a Mao. 



* The King, ^c^ Becaufe we arc de- 
firous, for certain Reafons, «f being cer- 
tified of a Prefcntment made before you 
and your Companions our Juftices laft 
in Eyre^ in our County of Lincoln^ of 
the Death of A. whereupon B. taken 
and detained in our Prifon of N. is con* 
convided ; and alfo of the Inquifition 
thereupon before you then taken : We 
command you, that you fend us the 
Inrolment of the Prefentment and In- 
quifition aforefaid j and this Writ, un- 
der your Seal, diftindly and opdnly, 
without Delay, witncfs, (^c. 

But 
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hxir the King's Bench may have (he 
Record itfelf certified^ becaufe it is their 
owii Declaration, and the chief Jufticfe 
may carry it where he pleafes. 

And there is another Form of Writ 
dire<aed to the Coroners. 

^exy coronatoribus fuis in cofH. Line. ^^' *^4« 

falutem. ^ia, &c. (ufqj ihi) procejfu cu^ 

jufdam af petti y quod W. nuper probatot 

defun&usjecit verfm 8. de- quddam ro^ 

herid quam iidem W* & C* in conh &c, 

- ad ifmMem fecijfe dicebantur : vobis pra-^ 

cipimus quod recordum et procejfum ejuf- 

dem appdli cum omnibus ea tangentibus no- 

bis jub figillis vejiris^ &c, 

' The King, T^o his Coroners in the ^^^'^ ^^ "^ 
County of Lincoln^ Greeting* Becaufe, 
&Cy (down to) Procefs of a certain Ap- 
peal which W. late an Approver, deccaf- 
ed, made againft S. of a certain Robbe - 
ry, which the fame W. and C. in your 
County, &c. are faid both to have com^ 
mitted : We command ybu, that the 
Record and Procefs of the fame Appeal, 
with all concerning them, to us, un- 
der your Seals, CSc* 

And this Writ lieth, where a Man be- 
fore Juilices, becometh an Approver, and 

N 2 the 
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Certiorari to the 
City of London, 
to certify inqui- 
fitions 
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the Coroner appoinfeth him to mtkc his^ 
Approvement, and afterwards the Ap- 
prover dietb, the King may tvritf pnto 
the Coroner to fend him the Recprd of 
the Approvement. 

Another Fqrm of 2l Certiorari tqthe 
Mayor and Sheriffs of London. 

Rex^ majori & vicecomitibm London* 
falutem. Sluiaquad(fnfnegotiaperappellum^ 
indiSiament^y '& attachiamenta^ coram vo^ 
bis in civitdte prad. London, nuper in^ 
tfota nondum terminatitury & fuadam in^ 
quifitfones in eadem civitate fa^ fMerunt 
rttornatay quorum quidem negotiorum in-- 
quijttionesy recordu. & procejus penes <w 
refident ut dititury & qua omnia per dileSios 
&^e'lesnqftros'&. ^t.juftitiarios^t^ros ad 
diver/as tranfgrejfiones in cj'mtate prded^ 
JaSlas audiewL &, termirHand. ^^n. e^e^ 
diri volumus & Jinaliter termiimri :• vobir 
mandamus ^od praed^ recordum& proc. 
cum omnibus ea tangentibus prafatis j^Jip- 
tiariisfubJigiUo^ &c, 

' The King, to the Mayor ^nd SheriflFs 
of London^ Greeting. Becaufe certain 
Proceedings by Appeal^ Indidtments, and 
Attachments, lately entered before you, 
in the afore'fiud City of London, are not 
yet determinoj, and certain Jnquifitions 

^ taken 
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* taken in the fame City were returned ; 

* the Inquifitions, Records, and Proccffes 

* of which Proceedings remain with you, 
^ as it is faid, and all which we are defirous 

* fhould l)e expedited and finally deter- 

^ mined, hy our beloved and faithful B. ^ 

* fi?r. and our Juftices affigned, to hear and 

* determine divers Trefpafles committed 

* in .. the aforefaid City : We command 

* you, that the aforcf^d Records and Pro- 

* ccfles, with all Things concerning them, ' 
^ to our aforefaid Juflices, under Seal, 

And if the King, by virtue of any 
Writ of Cfrtiorartj remove any Record 
before any of the Juftices, he may after- ' 
wards fend, for that Record, and remove 
the fame before himfelf, or other Jufti- 
ces at his Eledlion 5 and thea the Writ is 
fuch : 

ReXy &c. quia quibufdam certis de caufis R«g- ^H- ^ 
certiorari volumus^fupef recordo & proceffu 
cujufdam inquijitionis capta coram diUBis 
(SJidelibus noftfis W. (^c. jujlitiariis nof^ 
tris ad gaolamnojiramde^. aJfignatisprQ 
morte E. unde C. pro morte prad. retta^ 
tusfuit ut dicitur, qua quidem recordum 
& procejfum coram vobis certis de caufis 
"oenire fecimus qua penes vos re^dent ut di- 

N 3 citur : 
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citur : vobis mandamus quod recordum ^ 
proc. prad. cum omniif^sea, &c. nobis Jub 
Jigillo^ &c. 

L^^fiti^ **' '^ ' ^^^ King, &c. Inafmuch for fomc 
^* \ ^certain Caules, wc are willing to have 

^ certified to us the Record and Procefs 
r of a certain Inquifitioi^ taken before our 
^ beloved and faithful fT. &c. our Jufti- 
/ ces affigned for our Goal of N. for the 

* Death of £. whereupon C. for the 

* Death aforefaid, was convicted, as it is 
^ faid; which Record and Procefs wc 

* caufed to come before you for certain 

* Reafons, which remain with you, as it is 

* faid : We command you, that the Re- 

* cord and Procefs aforefaid, with all 

* Things, them, &c. to us, under Seal^ 
' &c. 

And this Writ delivered to the Jufti-» 
ces fufpends their Power, fo'that, if they 
afterwards arraign the Party upon the In- 
dictment, 'tis erroneous, 21 H. b. 28. 
Alfo after the Return, although the Indi^-r 
pient be not removed, they can't pro- 
,ceed^ and if they do, 'tis Error, 6 H.J. 
lb. by Keble^ Dy. 254. Telv. 32. 

In the King's Benchy where they fend 
for the Record itfelf, there 'tis Error to 
proceed, though they arc not feryed, be- 

caufs 
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caufe it takes away their Jurifdidion, but 
it is no Contempt till they are fcrved. 

And when the King would be certified 
of an Outlawry in the County, then the 
Certiorari fhall be as well to the Sheriff, 
as to the Coroners of the County to cer-- 
tify the fame. 

See the Writ direded to the Coroners 
only, 9H4. 7. 36jff. 6. 13. Dy. 223. 
namely, where the Default was in the 
Sheriff for not returning, or mif^return- 
ing the Exigent ; fee Writ to the Coro- 
ners, Reg. 284. 38 E. 3.14. Gf elfewhere; . 
for altho' the Judgment is rendered by 
llic Coroners, as 21 H. 7, 33. yet the 
Record is in the Cuftody of the Sheriff, 
and the Coroners have but a (hort Note 
or Memorandum of it. Dy. 223. fee in 
liondon^ tAXo the Sheriffs only. Dy. 318. 
fed upon Record of an Outlawry, certified 
by Certiorari^ a Charter of Pardon, Gfr. 
Scire facias iffued 9 H. 4. 7. and the 
Sheriff (hall be amerced, if it were re- 
turn<ed upon the Exigent de S^uarto Ex- 
a£f us only y 36 H. 6. 13. But the Party 
(hall not be difabled, 2 1 jijf. 49. Capias 
Utiegatum (tidW be awarded, 28 £. 3. 14. 
the Goods of the Party (hall be fdized as 
forfeited, Dy. 22 1. ProSior^s cafe contrary 
I. Infi. 288. vide the Judgment in Froc 
tors^ that the Certiorari (hall be granted 
IQ the Coroners to certify the Outlawry, 

N 4 .9^ 
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or to haften the SherifF to retura the Ex- 
igent, or to have him amerced for his 
Concealment, or to falfify his Return, as 
. if he returns quarto exaSius^ where he vfras 
guinto epcaSlus^ and is not to difable the' 
Party j for till the Exigent, which is 
the Warrant of the SherifF, be return- 
ed, there is no Forfeiture. Contr. Dy. 

But if a man be condemned in th6 
King's Bencby and afterwards outlawed 
for the King's Fine upon his Condemna- 
tion, if he will fue forth a Pardon of 
the Outlawry, he ought to have a Cer^ 
tiorari out of the Chancery y to certify the 
Record of the Condemnation, which {halt 
be fuch : 

Reg. >84- «»• HeXy di. &Ji.fuo R. capitalijuftitiario. 

fuofaluteniy cum F. de quddamtranfgrejjione 
E. vi & armhfaSldy coram nobis conviBus. 
& per ea quod non venit coram nobis adfa-^ 
tis faciendum nobis de redemptione fud qua 
ad ^^^ pertinet in bdc parley & prafato 
U. de damnis^bi in bdc parte adjudicatisy 
in exigendis pojitus fuijfet ad utlagandum^ 
t3 ed occajione pojimodum utlagatus : quS 
quidem utlagaria coram nobis jam ejt re^ 
tprnata ut accepimus ac idem F. nobis f up- 
plicaverit ut cum ipfe prafato E, de dam-^ 
nis fuis prad.jam fatisfecerit velimus ei 
Vtia^ariam prdd. ^ratiofe perdonare : Nos 

^ ed 
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ed de caufd vokntem certiorari fuper recdr* 
do & firociffu utlagaria prediSia^ et fi 
idem F. prafato E. de daMnis fradiStn 
Jatisfecerit ut eft diStum necne vobis tnan^ 
damus auod nosfuper pramijfis fub Jigillo 
wejiro aiflinSte et aperte^ &c. reddatis cer^^ 
tiores^ &c. 



^ The King, to his beloved and faith- cwtionni. 
ful R. his Chief Juftice. Greeting. 
Whereas F. (lands convifted before us 
of a certain 't'refpafs, committed with 
Force and Arms on £. and for that he 
has not come before us to fatisfy us for 
his Ranfoni), which belongs to us on , 
this Account, and the aforefaid £. for 
his Damages on this Occafion adjudged 
to him, he was put in Exigent to an Out- 
lawry, and thereupon was afterwards? 
outlawed ; which Outlawry is now re- 
turned before us, as we are informed, 
and the fame F. has^ befought us, that 
as he has now fatisfied the aforefaid £, * 
for his aforefaid Damages, we would 
be gracioufly plcafed to pardon him 
the aforefaid Outlawry : We therefore 
defirous of being certified of the Re- 
cord and Procefs of the aforefaid 
Outlawry, and whether the fame F. 
has fatisfied the aforefaid E. for his 
Damages aforefaid as it is faid,- or not : 

' We 
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* Wc command you that you maike 

* us more certain, &c, of the Preniiflcs, 

* diftindtly and openly under your Seal,. 

This Certiorari muft be returned Into 
Chancery^ for from thenc^e the Pardoh 
iffues,^^ 5 -E* 3 Cap. 12. 

And if a Man be indicted before Ju- 

dices of Goal-delivery for Felony, and 

afterwards is acquitted ; then if he who 

is acquitted doubteth he (hall be troubled 

by rcafon of the fame Indiftment, he 

may fue forth a Certiorari to remove the 

Record and Procefs of the Inquifition, 

G?^. into the Chancery y &c. 

B4R.7*z5* And if a Man do recove^^ Debt, or 

s6 h! 6. l\. Damages before Juftices of Oyer and TVr- 

39 H. 6. 34. niiner^ and hath not Execution, he may 

remove the Record and Procefs into the 

King's-Bencby and there fue Execution, 

and have a Scire facias upon that Rc-r 

cord, &c.' I 

This is to be intended of Damages 
given in the j4//izesy on penal Adions, to 
be recovered by the Statute before the 
^JftzeSy and anticntly when they fucceed-r 
cd, the Juftices in Eyre held Debts of 
all manner of Trefpaffes, which noW they 
peafe to do, and then the King's Court 
chiefly confined themfelvcs to Adiong 

arifing^ 
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^riling within the County where they fiit, 
but now the Praftice is otherwifc. 

And if a Man do recover Damages in 
an Adion of Trcfpafs before Juftices of 
Oyer and Terminer^ and hath the Party34H.6.4y.«wi. 
in Execution by reafon of the Judgment; ^3 h.^6.V«^^ 
if the Party in Execution dicth in Prifon, ^7 \l^^^\ 
he who recovered may fue a Certiorari ■ 
to the Juftices to remove the Record in,. 
to the King^s-Bencb^ that the Juftiqes 
there may award Execution as the Law 
requireth in fuch Cafes ; and, I think, in 
that Cafe, that the Party (hall have Exe^ 
cution by Elegit^ or Scire facias *^ for it 
feemeth not to be reafonaj^le, that the 
Death of him who died in Prifon, fhould 
be a Satisfaftion to the Party ; yet quere^ 
for the fame is doubted. 

See the Statute 21 Jac. j. Cap. 24^ 
by which the Law is now fettled in that 
Point, and the Party (hall have Execu- 
tion by Elegit, or Fieri facias, and for 
Authorities, fee 5 Co. 8^. 2 Co. 20. 186, 
143. Rol. Abr. 903. Hob. 56 Cro.Eliz. 
850. 851. Cro. Jac. 143. F. N. B. 246. 
(BJ. See before i36, . 

If a Man be arraigned of Murder, 
iand found Guilty y^ defendendo, for which 
he is bailed, or committed to Prifon, he 
may have a Certiorari to remove the Re- 
(:ord into Chancery^ that he may fue fprth 
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a« Pardon thereupon, acGording to the 
Courfe of the Law, &€^ 

It a Man* recover Damages ii> Tf efpfafs 
in the Kirig^s-Bencb^ and hath the Defen- 
dant's Lanids in Ex^ution by Elegit^ and 
then he. wlio recovers is diflei^fed by the 
other, for which he bringeth 2xx A/ftze 
before the Jaftices of Jiffize^ be wha 
bringeth the ji/^^e ought to httve a Cer^ 
tforart to the Chief Juftice of the King*$* 
Bencb^ to certify the Record and Proceed* 
ings to Judgment given in the King*s^ 
Bencb^ and of the Execution there y and' 
the Plaintiff may have tl>« Record in 
Chancery exemplified uhder the great 
Seal (if need be) to the Juftice oi A^ze* 

Ai^iy if a Man recover by Aj^ze of 
Novel Dijfeijiny and the Party will fue 
an Attaint in the Common PleaSy or in the 
King'S'Bencby he ought Jo fue a Cerfio^ 
rari to the Juftices of Affizey to remove 
the Record into the King' s-Bencb, or in- 
to the Chancery, &c. that he may fend 
the fame before the Juftices, before 
whom the Attaint is fued, C^c^ and it ap- 
peareth by the Regifter, in the Titld 
(Certiorari) that if falfe Judgment be 
given before the Steward, and Marfhal 
of the King's Hbufe, upon a Plaint there 
fued, that the Party may fue an Attaint 
by Writ before the Steward, and Mar- 
4- Ihal, 



71k Law 4if^x0cMms. $89 

flial, to attaint that Jury, &c. And that 
the K bg may fend a .Certiorari to certify 
the Record into Gbaricery^ which /ball be 
dirtfted to the Steward, and Mar (hal of 
Ae Kibg's-Houfe s hujt the Record (hall 
htceriijkd under the Seel of ibe Steward 
only, as i^pears by the Words jof the 
Writ, &c. 

T«f*£ is afiOfher Writ of CerticKari Reg. »«5, . 
dirfldbfd tp jthe Treafii»er, and Barons of 
the Exchequer y to certify lh^lk\xx% of the 
Detbt, which /. oweth unto him, and of 
the Pebtfwhich the Anqeftor of the feid 
/. owied the King, and wihidi are clear 
Pebts^ Wi^to certify tShe fame without 
Delay under the Exchequr Seal, and not 
int^ th^fffery^ f\0v Into the King&^Bencb. 

TH^Riff is ^another Certiorari dicefted Reg. %%6. 
to the Jjuiftices of Goal-Ddivery, to cer^ 
i/^ the Record and Proceedings upon an 
Indiftmient of Murder, and Acquittal 
the^reupon into the Chancery j &c. 

Thfre is another Certiorari dirofted Reg. isc. 
to the Steward and Marihal of the King's 
33oufc, to certify under the Seal of the 
Steward into the King's^Bericby an In-^ 
diiSment *afcen before the Steward and 
Marfhal, which the King would have to 
be determined only before him in the 
King^S'-Bench. 

There 
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Xeg. aS6. h. There is anothcf Writ of Certiorari 
to the Mayor and Sheriffs of Tork^ to 
certify the Tenor of the Record and Pro-* 
ccedings in an Affize of frefli force, fued 
before them in the . fame City without 
Writ, and to certify the Tenor of the 
Record and Proceedings in the Cban-^ 
eery. 

%tg. 186. b. There is another Writ of Certiorari 
to the Bi(hop of Oxford to certify into 
the Chancery^ how many Perfons were 
admitted, inftituted and ihdufted into 
ftich a Chnrch, fince the firft Year of 
King E. 4. until this Time, and at whofc 
Prefentation, and by what Title, and in 
what Manner. 

R«g- »8r. There is another Writ of Certiorari 

to the Cujios Brevium^ to certify to the 
King in the Chancery^ the Tenor of the 
original and judicial Writs, and the War- 
rants of Attorney which are in his Cuf- 
tody concerning fuch an Adion or Suit. 

mg.»S7. And another Writ direfted to the 

Treafurer and Chamberlains, of the Ex- 
chequer^ to certify the King in the C&^«- 
cery the Record and Procieedings of a 
Writ of S^o Warranto fued by the King's 
Anceftor, King Edward theory?, againft 
the Abbot of Weftminfler^ for certain Li- 
berties claimed by the fame Abbot, ^c. 

There 
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There is apothcr Certiorari to the Reg. au. i*. 
Juftices of the JPcacc, to certify into the 
Chancery^ the Tenor of the Records and 
Procefs of Outlawry * of feveral Perfons 
returned before them. 

And another Writ of Certiorari to the R««-»87*->. 
Commiffioners of Sewers, to certify the 
King in the Chancery ^ at a certain Day, 
al the Prefentments before them made, 
againft fuch a Perfon, G?r. 

And a Writ of Certiorari direfted to Reg. ^%^. b. 
the Chief Juftice of the Common Pleas^ 
to certify the Tenor of a Record and Pro- 
ceedings of Outlawry againft fuch an one 
in London^ remaining in Middlefex be- 
fore the Juftices of the Common Fleas and 
to certify the fame into the Chancery. 

And if 'a Baron who is a Peer of the 
Realm be fued in the Common Pleasy and 
Procefs be awarded againft him by Capias 
or Exigent, then he may fue a Certiorari 
in the Chancery y diredled to the Juftices 
of the Common PleaSy or King^s-Bencb, 
teftifying that he was Peer of the Realm, 
commanding them to award fuch Procefs 
againft him as they ought to do againft a 
Peer of the Realm; and the Writ is 
fuch, ' 

Rex juftitiariis fuis de banco falute^ oe Bawo, 
mandamus n)obis, ^uod f Georgius L. S^-^as^'bf"' 

miles^ 
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p^esy coram vobis adfeSloun a]icuj^i,per 
4iBtmem perfonalem implacitatus epctfiat j 
7aiem proceffum ^ non ahum verfus ipfum 
inM&ipne,prad.Jierifaciatis^ qvalemverj- 
fus dominos magnates^ comites^ j^ve haroncf 
nigm no/iri Ajngljae,- qui ad parliamenta 
nofira de f^mmonitiane noftrd venire Jek,enf^ 
' out ^or^m ^If quern fecundutn legem &^ con-- 
fmiVf^inem x^gni nqftri AivgliaB fuerit 
faciend. ^ia prced. Georgium unum 
iff^PJiPtf^ regninojiri prad* ad parliamenta 
ni^rdj de .fat^momtione regia ^venientium 
recorda^ur.* JS/ hoc ^i^obis ;mandan\us & 
^liis:^Qrwfi it^er^jl Jm T. &c. 

Recordwi of • * TJbc ICiqg to Jiis Juftices . of the 
B^ofthe c B^nch, .Greeting, We cqpmand you, 

' that if George JL Knight, is impleaded 

* befpre you at the Suit of any one, by 
^ perfonal ^ftipn^ that you caufe fi;ich 
^^FQcefs to be had. againii him, and no 

* ptba: in the aforeiaid A<iypn, as arc 
^ had agaioft Lprds, ^Grandees, Earls, 

* or BaroQs of pur Kingdom o£ Englandj 

* ^iwho. ought to come to pur Parliament 
^ jupon Siunjmonce, or any of them, ac- 

* cording to the Law and Cuftom of our 
/ Kingdom oi England i becauife we h^vc 

* inrolled the aforefaid George^ one of 
^ the, Barons of our Kingdom aforefaid, 

i to 

• Dukes. 
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* to come to our Parliament on the royal 

* Summonce, and this we command you, 

* and notify to others whom it concerns. 

* Witnefs, &c. 

And if a Man recover Damages ancj 
Cofts in an AJtze of Novel Dijfeifin^ he 
may fue a Certiorari to remove the Re- 
cord into Chancery y diredled to the Juftices 
of the jij^zey to the Intent that the King 
may fend the fame into any of his Courts, / 
that he who recovereth may fue Execu* 
tion for the Damages recovered ; and upon 
that Record fent into the King^s Bencby 
he fliall fend the Record into the Common 
Pleas by Writ of Mittimus, directed to 
the Juftices there, that they do as they 
ought to do according to the Law, to 
make the Damages to be levied. 

There is another Form of Certiorari 
by thefe Words : 

Rex^vult certis de caups certiorari y fu- ccrriomi«iat5»- 
per tenor e recordty Gr procejjus utlagar. gi,. 
in W. de B. in Com. Midd. hujbandmany ^^«' ^^' ^• 
in eodem comitatu vel in Huftmgo nojiro 
London, promulgata^ et coram jufliciariis 
ipjius regis de banco retornatay qua qui- 
dem recordum et procejfum idem rex coram 
eo certis de caujis venire fecit ut dicitur, ac 
Ji idem Vfife reddiderit prifona Marefcal- 

O cifsB 
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cifae ipjius regis coram eo occafione pra'd-. 
necne. Ideo tenor recordi et procejjus ut^ / 
legar. prad. nee non certijicatio redditio^ 
nis Hit us eidem regi in cancellafiam tuam 
fubjigilh Johannis Fortcfcu capitalis juf- 
titiariifui ad placita coram ipfo rege te- 
nenda^ diJiinSie^ et aperte^ fine dilafione 
mittantur cum hdc billd T. ipfo rege apud 
Weftm. 12 die Feb. Anno regnifui tre^ 
cefimo nono* 



Certiorari of an 

Outlawry in the 



V 



* The King is defirous for certain Cau- 
it^j to be certified in regard to the Te- 
nor of a Record and Procefe of Outlaw- 
ry again ft W. of B. in the County of 
Middlefex^ Hufbandnian, prockimed in 
the fame County, or in our tluftings 
of London^ and returned before the 
King's Juftices of the Bench j which 
Record and Procefs the fame King has 
caufed, for certain Reafons, to Come 
before him, as it is faid j and al^, whe- 
ther the fame W. has furrendered him- 
felf to the Prtfon of iYit Marjhalfea of 
the fame King, before hin^ on the 
aforeiaid Occafion, or not. Therefore 
let the Tenor of the Record, and Pro- 
cefs of the aforefaid Outlawry, as alfo 
a Certificate of the Surrender, be di- 
ftindtly and openly fent into oiir Chan^ 
cery^ under the Seal of ^ohri Fotiefcu 

his 
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* his Chief Juftice, for the Pleais to be 

* held before the King himfelf, together 

* with this Bill. Witnefs, the King him- 

* felf at Weftminfter^ the 12 th Day of 

* February^ in the 3.9th • Year of his 

* Reign/ 

Anb by that appeareth, although the 
Record be remaining in Banco ^ yet the 
King may fend it to be removed into the 
Chancery 'y but it feems the Tenor only is 
removed — And if a Man be arraigned of 
Murder, and it is found that he killed 
the Party fe defendendo, he ought to fue 
a Certiorari to remove the Record into 
the Chancery y and upon the Removal 
thereof to have his Pardon ; and the Form 
of the Pardon doth appear in the Reg^ 
Fol. z^j.b. and; 288. ^ ^ ^^ 

Amp if a Man be attainted in an A/fize 
oin(ff)elDiffeifin before the Juftices oi Af^ 
Jize^ of a Difleifin with Forcej and be af- 
terwards outlawed for the King's Fine | 
if he will have a Pardon of the Outlawry, 
he ought to have a Certiorari dirc(fled to 
the Juftices of Ajj^ze^ to certify the King 
in his Chancery^ the Tenor of the Record 
of the AJfize $ and alfo another Writ to 
the Juftices to certify the King in. his 
Chancery^ whether the Defendant in the 
AJfiT^e hath yieldedi himfelf to Priibn, atid 

O 2 hath 
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hath fatisfied the Party his Damages 3 and 
if the fame ^be fo certified in the Chancery , 
tihen upon that Certificate he (hall have 
his ' Pardon of the Outlawry, and the 
Form of the Charter of Pardon appears 
in the Reg, 288. 

And if a Man be condemned in the 
Common Pleas in Debt, and Outlawry 
upon the fame, then, before he (hall have 
his Pardon, he ought to yield himfelf to 
the Prifon of the Fleets arid fatisfy the 
Party, and the Record of his Condem- 
nation and of the Satisfadion, ought to 
be certified by Certiorari unto the King 
in his Chancery j and thereupon he (hall 
have his Pardon, and that is by the Stat. 
5 E. 3. Cap. 12. 

And if a Man be outlawed feverally, 
at the Suit of three feveral Perfons in fe- 
veral Actions in which he was condemn- 
cd, he ought to fue a Certiorari to re- 
move the Tenor of thofe Records and 
Procefs into the Chancery i and alfo to 
have a Certiorari to the Juftices of th« 
Common Bencb^ if the Suit be there, ta 
certify the King in Chancery^ whether he 
hath yielded himfelf to the Prifon of the 
Fleet y and hath fatisfied the Parties ; and 
• when the Chief Jufticc hath certified the 
fame into the Chancery^ then he (hall 
have his Pardon for the Outlawries, and 

not 
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Txot before ; and the Form of the Pardon 
appeareth in the J?^^. 288. 

There is another Certiprari to the 
Efcheator, to certify the Manner and 
Caufe of taking of Lands into the King's 
Hands after the Death of one j and the 
Writ is fuch : 

Rexj efcaetori fuo^ &e. quibufdam cer^ SS'TT /aufs 
ti% de caufis certiorari volumusj fuper modo ^p^wnu. 

-fL3 ' /*A • • , o_3 Reg. »93»». \ 

& caiya capttonis ierrarum & tenemental 
rum qua fuerunt I. defunSii in B. in bah 
Kvd tud per te in manum mftram ut dici^ 
fur : tibi pracipimus quod nps in cancel- 
laria nofird fuper modo & caufd prad. fub 
Jigillo tuo diflinBe^ et aperte^fine dilatione 
reddas certioreSy hoc breve nobis remitten'- 
teSy T. ^c. 

* The King, to his Efcheator, Gfr. we certmari of the 
are denrous, tor iome certain Reaions, to of acaptipn. 
be certified of the Manner and Caufe of 
your taking the Lands and Tenements 
which belonged to /. deceafed, in B. in 
your Bailiwick into our Hands, as it is . 
' laid : We command you, that you, with- 
out Delay, make us more certain of the 
Manner and Caufe aforefaid, diftinftly and 
openly, under your Seal, in our Chance-- 
ry, remitting to us this Writ, Witncfs, 
^c. 

O 3 BvT 
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But Note, it is enaded by Statute, 
that if the Efcheator find any Office of 
aay Lands or Tenements for the King, 
that he ought to return the Office into 
the Chancery^ or into the Exchequer y 
within a Month after the finding there- 
of) upon Pain of col. payable to the King, 
and to him that will fue for the fame j 
and that Statute was made jinno 8. H. 6. 
Cap. i6. 

Therb is another Certiorari direfied 
• to the Efcheator, to certify the King in 
Chancery^ at his Peril, the Value of the 
' Knights Fees, and of the Advowfons 

which /., had, who is dead, who held 
of the King the Day of his Death in Ca^ 
fite\ and the Writ is thus : 



Ceftiorari de fe- 
6di« militum & 
advocationibus 
cccJefiarutn, 
Reg. 296. b* 



"Rjex^ eidem falutem. Vokntes certis de 
caufis certiorari y fuper 'Vero i)ahre feodo-^ 
rum militum ^et advocationum ecclefiarum 
quct fuerunt L defunSli qui de nobis tenuit 
in capite in ballivd tud die quo obiit^ & 
qua occajione mortis ejufdem 1. capta funt 
in manum nofiram : tibi pracipimus quod . 
feoda ilia it advocationes pra:d. per facra^ 
mentumj Qfr. diligenter extendi fac. quanr 
tum videlicet valeant per annum in omni" 
bus exitibus juxta verum valorem eorun- 
dem^ et extentam illam diJiinSie et aperte 
faSiumy nobis fub Jigillo tuo et Jigillis eo-- 

rum 



N 
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rum per quos foBa fuerit fine dilatione 
tmttatis^ et hoc breve^ -T, Gfr. - 

* The King to his Elghcator, 6f^. will- certiorari of 

* ing to be certified, for certain Caufps, of ^~tw'^ 

* the true Value\>f Knights Fees, and the chuKhct. 

* Advowfons of the Churches which be- 

* longed to /. dcceafed, who held of us in 

* chief in your Bailiwick on the Day he 

* died, and which by occafion of the Death 

* of the fame /. are taken into our Hands. 
/ We comm^d you, that you caufe the 

* Fee§ an.d Advowfons aforefaid, to be 

* carefully extended by Oath, Gfr. namely^ 

* how mmch all their yearly Rents are 
^ worth, according to their true Value ; 

* apd that you, without Delay, fend us that - 
^ ExDent diftinftly and openly, under your 

* Seal, and the Seals of thofe by whom it 

* (hall be madjB, and this Writ, Witnefs, Sfc. 

Awa if a Lunatick or a Mad-Man doth 
kill a Man, or if a Man doth kill a Man 
by Misfortune, or if an Infant of eight 
Years -old doth kill a Man ; if they will 
fuje a Pardon for the fame, the TJfe is, 
to fuc a Certiorari to remove the Tenor 
of the Record and Procefs into the Chan- 
cery^ and thereupon to have a Pardon ; 
and in the Regijier do appear, fevcral 
Forms of fuch Certiorariei to remove Re- 

O 4 cords. 
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cotdSy which a Man may fee there more 

fully, and therefore they arc not here 

mentionefl. 

4rd.A%r.Tit. K Certiorari removes the Record in 

'ctufedcrctnw. any civil Caufe, from the inferior Court, 

i.nV« 'pfi^. though the Record is brought lip above; 

Rcfr^jico- y^j ^j^^y j^ ^^^ proceed where that Re- 
cord leaves off, but they begin the whole 
Proceedings de novo in the Court above, 
for there is no Continuance from the in- 
ferior to the fuperior Court, and there- 
fore they cannot proceed on that Record 
which was below, for they count, and 
plead in the fame Cafe before the Judges 
of the fuperior Court, for when the Re- 
cord comes up, the Caufe is to be ad- 
judged before them, and therefore ' they 
counted arid pleaded * Ore tenut before 
them, and now it is tranfcribed on a Roll 
of their own Court 5 for though the Cer^ 
tiorari removes the Record in the Condi- 
tion that it is, and thereby transfers the 
fame into the fuperior Court, yet it does 
not make the Roll of the inferior Court 
a Record of the fuperior, but only brings 
up the Record from the inferior to the 
fuperior Court, 

But other wife it is, where Conufance 
is demanded, and allowed, for there the 
fuperior Court gives a Day to the Parties 
in the inferior Court, and transfers the 

RoU 

• By Word of MQuib. 
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Roll itfclf 5 and the Reafon of the Diffe- 
fence is, that the inferior Court which 
has Conufance being taken out of a fupe- 
rior, they continue it into the inferior 
Court, as a Court erefted by the King, 
and taken out of the ordinary Jurifdiftion, 
and therefore they go on as in the fame 
Court ; but when the Caufe is taken from 
the inferior to the fuperior Court, they 
do not proceed as in the fame Court, bc- 
caufe it is fuperior, and before greater 
Judges, and it would be below the greater 
Jurlfdidion, not to proceed on it as * res 
integra, or to fufFer any Continuance to 
be made from a'fubordinatc Power to 
theirs. 

No Certiorari lies to a County Palatine 3 Mod. 230. 
in civil Caufcs, becaufe it is a fuperior //j w LX 
Jurifdiftion, and therefore, the Caufes 5«>* 
cannot be transferred the one from the 
other, nor has the King* s-Bencb any 
Power over thefe, more than they have 
over the Common Pleas^ unlefs to cbrredt 
their Judgments by Writ of Error, for 
they are fuppofed to be eredled, or con- 
firmed i>y A€t of Parliament, or Prefcrip^ 
tion, that is tantamount, and therefore 
are exempt from the Authority of other 
Courts i but otherwife it is in the Cafe of 
royal Franchifes, which are only by 
Charter from the King, for they are (ub- 

• An intirt Mat tern 
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jcAtotheControul of the fuperior Courts, 
and to take from them the Caufes in 
. which the Defendant, who poffibly lives 
out of the County, may not be able to 
procure Bail. 

But in criminal Matters, even the 
Palatine Jurifdiftion is fubjeit to a Certio^ 
rariy becaufe it is the King's Declaration, 
and he by his Prerogative may remove it 
wherever he pleafes. 

So the grand SefEons of Wales being 

the fuperior Jurifdidon within the Dif- 

triiSl, is not fubjedl to any Certiorari in 

civil Caufes ; aliier in Criminal Affairs, 

Bio. Tit. caufe If a Certiorari be fent to an inferior 

5r°s7k: % Court, to remove the Caufe, they are 

cro^ASmUb. thereby flopped, and if they proceed 

jft Mod. 643. afterwards, it is Error, nor can they re- 

7Mod!?38^**' turn their Conufance to fuch Certiorari -, 

jURajiin. Yqj. though thcy have Power to hold Plea 

by the King's Charter, yfet they have it 
not in Qppofition to the King's Writ, and 
fuch Franchifes are prefum'd to be ereded 
in favour of the Plaintiff and Defendant, 
but they may not be traverfed in the 
fuperior Court, and either of them may 
renounce * Juri profe introdu&o. 
Saik. 144. If an Aft of Parliament erefts an 

inferior Jurifdidion, not to proceed ac- 
cording to the Courfe of the Common 

Law, 

^ * J Right introduced for bis o*wu Btnefit. 
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Law, if no fuch Writ of Error be given 
by fuch Ad:, it doth not lie, but then a 
Certiorari will lie to remoye their Pro- 
ceedings, cither before, or after Judg- 
ment I becaufe when an inferior JuriC- 
didion is eredled, it is bounded by that 
Law which eredts the Jurifdidtion, and 
therefore the Court of King* s- Bench as 
the laft executive Power of the Lav/, is 
to fee that fuch Jurifdidtions are kept . 
within their Limits; therefore though the 
College of Phyficians are impowercd by 
A(ft of Parliament to punifh and imprifon 
Phyficians, that give unwholefome Me- 
dicines, yet the King's-Bencb will re- 
move by Certiorari^ any fuch Order of 
the Phyficians for Fine and Imprifon- 
ment. 

So tho* the Commiflioners of Sewef s see sem ctf. 
are made final, yet thp King's-Bencb^Ji^^^^sz- 
(hall removQ them, becaufe they arc an ^^'* <» scw^, 
inferior Jurifdidtiori, and therefore *^x ^** 
natura rei are* tp be kept within their 
Bounds, and though 23 /Z*. 8. Cap. 5. 
and 13 £/. Cap. 9. fays, the Commit- 
fioners of Sewers fliall not be obliged to 
return any Certificates^ but into Chancery % 
yet if Commiflioners refufe to obey a 
Certiorari^ they (hall be committed, be- 
caufe thefe Statutes are not fuppofed to 

take 

* Frgm tii Nature of the fbing, , / 
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take away the Authority of the Kxng*i^ 
Bencby from the keeping them within 
their Limits; but becaufe Jurifdidions 
erefted againft fudden Inundations, the 
' Court takes this Precaution, that before 
fuch Orders are filed, the Court will hear 
Counfel concerning them, that if there 
be any fudden Occafion, they may be 
fentdown; but after filing, unlefs the 
Complaint be of the fame Term of the 
Irregularity of the Filing, they never 
grant a Frocedendoy for when the Order 
is filed, it becomes a Record of the 
Ktng's^Benchy and they either qu^fli it, 
if irregular, or inforce it by their own 
Power. 
saik. 147. 492. Where a Certiorari removes an order 
caCofLfwd of Juftices whereon Appeal is granted to 
^M<Id* w' ^^^ ^^^^ Seffions, as for the removing of 
scff. clf. 1*35. Poor, &c. there no Certiorari ought to 
$"a. 234/567?' be granted till the Time of Appeal is 
expired; becaufe, the Quarter Seffions is 
final as to the Merits, and fuch Certio^ 
raries would hinder the Remedy of Ap- 
peal provided by the Statute, fince the 
' Court above cannot proceed on the 

Merits. 
saik. 148. Lord BuT whcre there is no limited Time 
lT2Am^n by any Statutes for Appeal, though there 
12'Mod^^' be a fuperior Jurifdiftion, there the Court 
490. astra* Will grant a Certiorari i as where Orders 
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of Juftices were made for the Repair of BamaH k. b. 
CardiffeBviA^^, though the grand Sef- ^^^^ '^* '''^• 
fions might fend a Certiorari^ becaufe 
they had a Superintendency over the Ju- 
ftices J yet fo had the King's-Bencb too, 
who are to keep all inferior Jurifdidions 
within their bounds. 

All Indiftments may be removed as sdk. 144. 149. 
well before, as after Convidion ; but if 
' the Certiorari comes after the Jury is Before 104. 
fworn, the Juftices muft return the Ver- ^"^^^ '^'^ 
didt; becaufe the Jury are fworn to try 
the Ifliie, and the Criminal is to be put 
on fuch Jury; but this feems to have 
been intended where the Certiorari has 
not the Claufe * ^od Dominus Rex vult. 
Prad. coram feipfo terminari^ et non alibi. 
But in fuch Cafes when it is after Verdia:, Sajk.i4s, 
the Court will often grant a Procedendoy 
that the Juftices who tried the Prifoner, 
may fine hini, being beft conufant of 
the Heinoufnefe of the Offence. 

In an Indidtmcnt before the Juftices of saik. 144. 149, 
AJJize^ or Goal- delivery, the Court will scfficaf.ise. 
not remove without fppcial Caufe; be- 
caufe the King may have his Indidlment, 
which ishis Declaration, where he pleafes ; 
yet when it is before a proper Jurifdic- 
tion, and in a proper Way of being 

fpeedily 

• Thai the Lotd the King ibl/I have it determined before 
inrnfelf, and no nA)here elfe. 

5 
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fpeedily determined, it would generally 
delay the Proceedings againil Criminals if 
it (hould be removed -, but this is discre- 
tionary in the Court according to the Na-» 
ture of the OiFence. 
saik. 145. So where ther^ is a Profccution ap- 

pointed by the Statute, as before Juftices 
for not taking the Oaths at the Quarter- 
Seffions, for not coming to Church, there 
the Court will not remove it till after 
Convidion ;, becaufe it would render the 
Profecution inefFeftual, fince they can- 
not proceed otherwife than as the Court 
has appointed. 
stik.146. If a Certiorari iffues to remove In- 

didlments againfl feveral Perlbns, * in 
quibus A. B. & C, indiSlati funt^ with^^ 
out faying, "f* n^el aliquis eorum indiEtat*, 
exijl. this will not remove the Indidment 
Saik.isi. where A. is indid:ed alone? fo if it be to 
remove Orders againft A. and J?, it will 
not remove an Order againft A alone. 

A Certiorari after Conviction, ought to 

remove the Indidment and Conviftion, 

Saik.147.pi.t7. and if it makes mention of the Indidt- 

3sJik.'78.'phi. Dicnt only, and not of tfie Convidtion, 

aLd. Raym* the Certiorari (hall be qualhed; becaufe 

the Court proceeds to fine, or remits it 
to the Juftices to fine the Parties, wbic:h 
it cannot do on a Indidment alone. 

The 

^ In fwhich A, £, and C. are inSBfd, 
•^ Or any of them is indi£ied» 
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T»E Fiat for the Certiorari^ ipuft be s«ik. 150. 
of the fame Term of which it iffues, and l^H^^^'?f'oc\ 
to remove Indiftments by the new Sta- **^' ch»p. 27/ 
tute, the Judge maft fign the Certiorari^ * ' ^"^ 
as well as the Fiat. 

The Tenor of an Order is not a good saik. 147. 
Return, for they muft judge on the Re- 
cord itfclf. 

The Return of a ConviAion in En- sa&. 149. 
glifli is good, becaufe the Juftices are 
not obliged to record in Latiq. 

On a Certiorari to return the Con- saik. 147. 
viaion of Deer-ftealing, if a Warrant to **'^' ^^ 
diftrain be firft iffued, the Conftablc may^ 
fell the Goods, becaufe the Execution is 
begun, and the Certiorari is not intended 
mdre than a Writ of Error, to hinder an 
Esrecution from proceeding which was 
begun before. 

On a Certiorari to return an Inquifition 
for a forcible Detainer, if the Force con- 
tinues after the Certiorari^ the Juftices 
may record it, otherwife the Party wbul4 
have been prevented of his Remedy by 
the new Force, and would (belter him- 
felf to commit an Injury under the new saik. 151. 
Certiorari ; > but they cannot award Refti- 
tution, becaufe the Certiorari ftops the 
' Proceedings, any othdrwife than to record 
the Force, that they may have Remedy 
thereupon above. — 6 H. 8. Cap. 6. The saik. 352. 

Court 
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Court is enabled to fend down Indict- 
ments of Felony, though they are filed^ 
but in no other Cafes can a,Caufe be re- 
manded when it is once filed. 

Writ of Right of Dower. 

Thirdly, We come to Writs relating 
to Eilates for Life, and they either relate 
to Eftates in Dower, or to other Eflates 
for Life. 

First relating to Eftates in Dower ; 
and they are either, 

ift. Droitural, 
2dly, Pofleflbry. 

First, Droitural, as the Writ of Right 
of Dower, concerning the Quarentine. 

Secondly, Poffeflbry, as firft, the Writ 
of Dower, * unde nihil bahet. 

Secondly, the Writ of Admeafuretfient 
of Dower. 
Thirdly, the Writ f deDote ajjignanda. 

Secondly, relating to other Eftates 
for Life, as a Writ of % ^od ei deforceat. 

Firft of the Writ of Right of Dower, 

Dower is the Provifion which the 
' Law makes for the Wife, after the 

Deceafe 

• Whereof fie has wilnng. -J- F$r ^Jpgnif^g Dewer* 

{ not the Fafty is deforced. 
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feeceafe of her Hufband; and in Socdgi 
Tenure^ it was originally hdf during the 
Widowhood, beeaufe whatfocvcr was 
got during the Coverturci was fuppofed 
to be by the joint Induftry of theiii both ; 
but half only during the Widowhood^ 
beeaufe it w£^s not to be carried away 
from that Family into another; fo in 
Knights Service i it was a 3d 5 one 3d 
being allowed for the Performance of the! 
Service, and the other two gds were td 
be divided between the Wife and thd 
Heir ; and here the Wife was to hold 
during her Life; for they confidered it 
here, not as an Acquifition which wds to 
go back into the former Hu{band*s Fa-^ 
inily , if (he married another ; but as 4 
Tenure that was to continue, according 
to th^ Form of the Infeiidation^ which 
Was during Life; they therefore looked 
on the Marriage Contradt, as an Infeuda- 
tion after the Death of the Hufband ; not 
only in every Manor which he had at 
the time of the Marriage, but of every 
Manor which he (hould have during the 
Time of Coverture ; but fince the Mar-^ 
riage was only a Contrail for fueh Infeu-; 
dation, it was not aftually made until 
the Heir had affigned, which was thd 
Completion of the Infeudation; hence it 
Was, that the Aflignment was by the 

P Heir, 
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Heir, whereas all other lafeudations were 
made Coram Farihus Curia^ thencfpre tbo 
Heir made the Affignment as Lord of tbo 
Manor, who was to create the Tenure j 
hut if there was any Difpute, touehing 
the Quantity, it was determinable by. the. 
Pares. If they did not like the Deter- 
mination, the Wife might remove it to 
the County-Court, and fp to the King's 
Court, and the Heir immediately to the 
King's Court j to avoid Delay to th^ Wife, 
it was fet out by the way of MeUs and 
Bounds^ becaufc it was a Tenaacy of the 
Heir, and therefore like all othei? Lands. 
in Tenure, was to be feparated from the 
Pemefne of the Manor; the Infeudation 
. defeated the Deicent^ becauie by the 
Marriage Contrail, the Tenure was to 
take place on the Death of the Hufband; 
io dnly two 3ds can be fuppofed to dc- 
fcend in Demefne to the Heir, fince in 
the other 3d, a Tenure is created in the. 
Wife, to hold of the Heir immediately 
from the .Death of the Anccftor; and 
tfie Reafon why the Law created this as. 
a Tenure was, that the Heir might be 
obliged to do tb^ Services for it^ during 
the Time of its Continuance, as he w,as. 
obliged to do for all Lands which he had 
given out in Tenure^ as well as thofb 
which he held, in Demefne ; and hadr 
3 there 
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there been no Tenure, it had beerr Cut 
ofF from the Manor during the Life of 
the Wife^ when the Heir Wis £i Tenant, 
and no Lford of the Manor, the Afllgn- 
ment of Dowcr was in the Nafture of a 
Sub-ihfeadation 5 aird this Tenvlre eon- 
tinoea after, the Statute of S^uia EMptores 
Terrarufn^ fince the Heir does not part 
with the Fee. 

The Writ cf Right of honoet is Patent, 
and fhall be direded anto the Hetr, to 
foe in the Coart of thA Heir, as it ap- 
peareth by Britton i and where the Writ 
is dirc<ftcd unto the Heir of the HuiSand!, 
and the fame Heir is feifed of the LancI 
whereof the Wife demfan Jeth Dower j 
Iheti if he will Hot affign Dower unto thd 
Feme, the Feme who is Demandant, 
may remove the fame by a Tilt ifttd the 
County Court j and alfo may remove the 
fame out of the County Court into the 
Common Pkas by a Pone, without (hew-, 
mg any Caufe in the Writ, as the De- 
mandant ftiafl do in a Writ of Right 
Patent; but the Tenant in a Writ of 
Right Patent, (hall not rdmoVe the Plea 
otit of the County Court into the Common 
Pkas, without (hewing of Caufe in the 
Pone J and the Tenant in a Writ of Right 
Patent, or in a Writ of Right of Dov^er, 
may remove the Plea into the Common 

P2 Pleas, 
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Pleas^ by a Aecordare out of the Court 
of the Lord, upon Caufe (hewed in the 
Writs and what Caufes are fufficient, and 
good to remove the Lords Plea out of the 
Lord's Court, or out of the Country, and 
what not, does appear in the Regifter j 
and therefore fqe the Caufes there; but • 
the Demandant cjinnot remove the Plea 
out of the Court of the Heir^ by a PonCy 
becaufe he ought firft to remove it by a 
^olt into the County Court, and from 
the County Court, he may remove it in- 
to the Common Pleas by a Pohe^ without 
fhewing the Caufe in the Writ as before 
is faid, fince the Dowrcfs holds of the 
Heir, as the Heir holds over of the Lord, 
the Writ of Right of Dower, is diredted 
to the Heir, who upon that Writ may 
affign Dower without any further Con- 
left; and if the Heir be Lord of the 
Manor of which the Wife is to be en- 
dowed, then the Affignment is to be by 
the Heir, with the Approbation of the 
Pares Curiaij but if the Heir be only 
Tenant, and not Lord of the Manor, 
then the AiBgnment cannot be in the 
Court Baro,n of which the Tenant holds, 
becaufe the Writ is not direfted to the 
Lord, to give hirn Authority to proceed^ 
for the Writ of Right was only where 
the Contrbverfy happened between the 
z immc- 
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immediate Feudatories of the Manor, 
and the Dowrcfs is Tenant to the Heir 
and not to the Lprd ; therefore the Writ 
cannot come into the Court Baroriy unlefs 
where (he isf to be endowed of the Manor 
itfelf, or where the Lord is Guardian in 
Chivalry to the Infant, then the Writ 
£haU be diredted to the Lord to endow 
her ; and this is an A^ done by the 
Lord, as Guardian to the Infant, and as 
annexed to the Eflate, which falls into 
the Lord's Hands, during the Minority of 
the Infant; but in that cafe^ if the In- 
fant had an Eftate of Socage-Tenure^ • 
whereof the Wife might endow herfelf, 
that was an Indowmeilt de la pluis belle. 
If the Heir, or Lord of the Manor, 
would not endow the Feme, (he might 
have a Tolt into the SherifPs Court, . 
without any Caufe (hewn, becaufe it was 
in her own Delay ; and when the Heir 
had no Court, unlefs flie acquiefced in the 
Indowment made by him, her only Re- 
medy was to remove it by Tolt imme- 
diately I and where the Lord was Guar^ 
dian in Cbivalryy and refufed to endow, 
becaufe iht might have Dower de la 
pluis belky into whatfoever Court the 
Caufe was removed, he might plead fuch 
Title to Dower in the Wife, in Bar of 
his A0ignment, becaufe the Lord was 

P3 not 
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not obliged to divicj^ his own Feud, if 
the Wife had oth^rwife a fufficicnt Dower 
to ftiftain her 5 ai)d in a Writ of -Rr^gfir/ 
Patent^ the Pka may be rclnoved at the 
Tenant's Suit, by a Recordare out of the 
Lord's Court into the Common Pkas, he- 
fore th« Juftices ther« ; and by the Cstmc 
Reafon it feemieth, it may be removed 
.at the Suit of the Tenant, in a Writ of 
Right. of DQwer^ out of the Hair's Court, 
into the Common Pleas, before the Jufti^ 
ces there, by a Recordare for good Caufe j 
but ^ere. 

And if the Hufband do enfeofFe a 
Stranger of all his Lands, and dieth, and 
his Heir hsith nothing by Defcent ; now 
if the Feme be to ftie forth a Writ of. 
Right of Dower, it feetneth that flie 
fhall direct it unto the F^^^^, for after 
the Endowment, the Feoffee IhaU be ber 
Lord, and (he IhaU hold the Dower of 
him by Fealty; but before the Statute 
-de quia Emptores Terrarum^ if the Huf- 
band enfeofFe a Stranger of Parcel of his 
Lands, to hold of him, then if the Feme 
be to fue a Writ of Right of Dower 
agaipft the Feoffee, the Writ (ball be 
fued in the Heir's Court, and the Writ 
be dijreded urito the Heir, for the Scignory 
that rer^aineth in him- >. ' 

And fo if the Huiband, at this Day, 
giveth Ps(rcel of bis Manor in Tail, to 

hold 



lihe Law aj Executiem. 215 

hold of him, and dieth, the Feme (hall 
fu€ her Writ of Right of Dower in the 
Court of the Heir of her Hufband, and 
agaipft the Donee in Tail, and the Writ 
£hall be direfted to the Heir. — But if the 
Hufband makes a Gift in Tail^ of all the 
Lands that he hath, and dieth, and the 
Feme is to fue a Writ of Right of Do>Ver 
of that Land, then the Hu(band*s Heir 
can't have any Court, becaufe he hath 
but a Seigmry in grQfs-, and therefore it 
flands with Reafon, that (he (hould bring 
her Writ of Right of Dower againft the 
Donee in Tail, direded to the Sheriff, 
returnable in the Common Pleas 5 and (he 
ihall have this Claufe in the Writ, * %/<? 
B, capita/is Dominusfeodi illius nobis inde 
remifit curiam fuam. 

Dower is the Confequence of the 
Marriage Contraft, which was under* 
flood, that the Wife (hould have the 3d 
Pa^t of the Eilate the Hufband was 
feized of during the Coverture, to fuftain 
hefelf and younger Children, during her 
Life : In the Allodial Property, (he di- 
vided with the Children, who were the 
Hufband's Reprefentatives, and had Half 
during her Life, becaufe (he was fuppofcd 
to be equally « concerned in the Acquifi- 

P 4 tion, 

♦ Becaufe B. thi chiff Lord df thai Ft* iatk committid /« 
»s bis Cfiurt thereof j^ 
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lion.— In Knights Service^ flic had a 3d^ 
becaufe one 3d was allowed for the extra- 
ordinary Burthen of the Tenant, one 3d 
for fufl;aining the Heir, fo that flie al« 
ways equally divided with bitti ; but the 
Heir was always to fet it out, and (he was 
not to c^rve for herfclf, becaufe the Wife 
held of the Huftand^s Reprefentative, as 
inferior to the Hufband, and confequent- 
ly as fubjed; in Tenure to the Heir, who 
reprefcnted him j but if the Heir did 
pot kt out according to Equality in his 
Court, (he might apply to the County 
Court, and to the King's Court; and 
where the Heir had no Court, (he might 
pntcr * JDomims remijit curiam fuam^ and 
(hereby the Writ of Right of Dower was 
returnable into the King's Court \ but if 
the Heir had a feudal Court, (he might 
there have it fet out, and then it was ci^ 
ther fet out, a(figned by the Heir him* 
felf, or by his l^ares \ for this was an Adt 
V^hich the Lord himfelf might do, as 
wdl as his Fares in that Court, becaufe it 
^as prefumed, that he would be rather 
more bepcficent towards his Mother, than 
j^^ according to the (Irift Diviiion rer 
quired by the Law 5 and this Power con^r 
finvied to tli? Heir, as long as the Tenure 

con's 

♦ iuaufi B. tht (hU/lfOi^d of that Fft, has rtmiMdtq «({ 
ik Court (ijreo/. ' 
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continued ; fo that he had a Power over 
the Lands as a feudal Lord, before the 
Statute of ^ia, EmptoreSy &c. If the Huf- 
band had aliened the Lands, to hold of 
himfelf, fince the Feoffee continued feu- 
datory to the Huiband^ the Heir was to 
aflign Dower in his Court ; but fince the 
Statute, the Feoffee holds of the Superi- 
or Lord, therefore the Heir remits his 
Court, and the Writ of Right of Dower 
is to be brought in the King's Court, by 
* Dominus remifit curiam fuam 5 but the 
Tenant in Tail or for Life, (jf^. did after 
the Statute hold of the Lord, and there^ 
fore the Heir's AfOgnmeot of Power 
continues. 

And fo, if the Hufband make a Leafe 
of all his Lands unto a Stranger for Life> 
!ind dieth, and the Feme is to bring a 
Writ of Right .of Dower againft the Lef- 
fee for Life, then it feemeth reafonable, 
that the Feme have her Writ of Right of 
Power againft the Leffee for Life in th^ 
Common PleaSy becaufe that he> in the 
Revcrfion, hath not any Court 5 and al- 
though that this Claufe, f %/> jB. Ca- 
pitalis DominuSy Sec. be put in theWrit } 
if the Lord have not any Court to hold, 
i)ecaufe it is a Seignory in grofs, and not 

:wiy 

* Beeaufethe Lord hath remiiied bh Oifrf, 
^ J^ecauff the cbUfl^rd, &jP. 
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any Demefne Lands to hold k Court, and 
that there is not any Matter apparent re- 
maining in the Chancery^ to prove the 
Lord's Will and Affcnt to fcinitjhit 
Court, yet the Writ returned into the 
Common Pleas before the Juftices there^ 
is good, and they (hall proceed there^ 
upon, if the Lord hath not any Court to 
hold Plea for this Matter ; and it feem«- 
etb, that the Lord &aU not have his Ac« 
tion againfl the Demandant for filing the 
Writ in the Common Pleas, if be hath no 
Court to hold Plea thereupon, and to do 
Right umo the Party > but if the Lord 
hath a Court to hold Plea, then be may 
liave a Prohibition to the Juftioe© of the 
Common Pleas^ that they do not proceed 
' wpon the Plea, otherwiic not : quere rftbis 

Matter. When the Hufband being 

« Lord aliens Lands to hold of the fo- 
prcme Lord, of Coofequcnce they are no 
more attendant to his,Court; apd there- 
fore there is implied a * Dominus remt^ 
curiam fuam^ fo that no Adipn lies for the 
Heir for bringing the Writ in the King's 
Court, fince the Anceftor reoiittcd bis 
Court by fuch Alienation; andiio Adion 
lies by the Mefne Lord, becaufe the Title 
of the Wife begins before the Tenure 
arofe to him ; for the Wife's Title arifes 

from 

•^ Whereof ^.e hath nothing. 
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from the Seiiin of the Hu£band, which 
was preceding the AUenatioD, whereby 
the Alienee i^ attendant upon the xiext 
Lord^ and by Confequenbe, the Courtis 
remitted to the Crawn by Alienation. 

And this Writ of Right of Dower licth 
where a Fecne is endowed of Parcel of 
her Dower, and fbe would denund the 
Refidue againft the fame Tenant, and in 
the fame Town ; then fhe ought to fue ' 
this Writ of Right of Dower ; for the 
Words of the other Writ will not ferve^ 
viz. ^ unde, nil bahety becaufe that fhe 
hath receded Part of her Dower, and 
therefore of Nece£ity it behoveth her to 
lue this Writ of Right of Dower, to re- 
cover the Reiidue ; and the Writ (hall be 
direded unto the Heir, or unto his Guar- 
dian, if he be in Ward, as a Writ of 
Right Patent fliall be, ^c. The Reafon 
of this is, becaufe poflcflbry Writs, as 
the Writ * unde nil baiet is, muft demand 
the whole Dower, of the whole Eftatc 
of the Hufband, and that poffeflbry Writ 
£be can have but once ; therefore if (he 
omits out of the Writ of * unde nil babef^ 
any of the Lands of which the Hufband 
was feized during the Coverture, fhe is 
put to her Wiit of Right of Dower as to 
the Reiidue. of the Lands, 

And 

♦ Whereof one biUb nothings 
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Anp if a Feme tofes her Land, wbkb 
flie holdeth in Dower by Default in a 
Precipe quod reddati ycr, according to 
the Opinion of fome Men, {he hath a 
Writ of Right of Dower j but it feemeth 
by the Equity of the Statute of Weftmnr 
*j w ciiap. 4. ^r^ 2 Cap. ^. that i^ a Feme lofc by De- 
• H*7. £^^|j ^^ Land whereof (he hath had 

Dower, that by that Statute, fhc (hall 
have a * quod ei deforceaty to recover that 
Land s and before that Statute, (he had 
no Remedy to recover the Land, but only 
an Adtion of Deceit if (he were not fum- 
jnoned in the Writ of Right of Dower • 
At Common Law, if Tenant for Life was 
barred in the pojfejfory Adion, he could 
jiever have the Adion droitural ; but if 
, he was barred of his Seiiin, as he was in 
the poiTeiTory Adion, he was barred of 
• his Right for ever 5 and the Reafon is, 
becaufe no body could have a final Judg- 
ment to Perpetuity, to put the Lands in 
Peace, but the very Tenant, or the Te- 
nant in Fee-^fimple of thofe Lands, and 
that bound the Right for ever againft all 
Perfons, even againft all Strangers that 
did not claim within the Year and a Day s 
but Tenant for Life of Lands claims the 
Seiiin only, therefore, whatever barred the 
Sei(in was ar Bar to their Right, (ince 
they had not a meer Right diftin^ from 

the 

# That oe deforces l^n 
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the Seifin ; and therefore, if ever the Te- 
nant in Dower was barred by Default, in 
aWrit ef Dower, * unde nil habet^ (he was 
perpetually barred thereby; becaufe the 
Bar to her Seifin, was a Bar to her Right ; 
but if the Lands were omitted in the 
Writ of Dower, * unde nil babety the Judg- 
ment in that Writ could be no Bar as to 
the Dower in thofe Lands, becaufe the 
Judgment was not concerning the fame ; 
but as to the Lands mentioned in the 
Writ, the Judgment by default was a 
Bar, till helped by the Statute of fFefi-- 
minfier^ 2 Cap. 4. which gives the -f- qmd^ 
ei aeforceat. 

And if a Feme hath Dower, and lofe 
the fame by yiffize in an Adion tried j it 
feemeth (he hath no Remedy but by At^ 
taint; for it feems {he (hall have no Re- 
medy to recover by a Writ of Right of 
Dower, becaufe (he had the Land once 
a{Egned to her in Dower, and (he was iil 
PoflTeflion of the famfe; fo that the Titld 
was executed, and fo (he ought to fue an 
A(9ion of her own Po(reflion, if (he be 
afterwards deforced ; for the Statute only 
extends to Eftate for Life, or in Dower, 
where the Tenants lofe by Default, and 
not where they are barred by Judgment 
upon the Merits of their Caufe. — And 
after the Plea removed into the Common 

Pleasy 

• Wherioffie hatb nothings \ That be deforces her. 
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JBkiiSy th€ Procds is then a Grand Capi^ 
9nd.z Petit Cape, and in the Heir's Court, 
the Manner is to make a Procefs in the 
Nature of a Summons, and of a Grand 
and Petit Cspey and the Writ direfted 
UBito the Heir is thus : 

* 

foTpJemf'''' -K^^» AJalufem. Pracipimus tibi qu^ 

R«s* 3- Jirte dilatiane plenum reSium tenens B. qua 

Juit upcor C. de tertid parte decern acra^ 

rum term cum pertinmtiis in W. qudm 

clamat ttnete de te in dot em per liber um 

fervitium tertitt partis umm denarii per 

annum pTQ omnifervitioy quam &c. ei de-- 

forceat. 

Writ ^of Right :, * The King, to A. Greeting. Wc 
owcr. ^ gQ^^g^nd yo^^ tiiat without Delay, you 

' do full Right to B. who was the Wife 

* of C. of a third Pat t of ten Acres of 
^ Land> with the Appuf tenan<Jes jn W. 

* which (he claims to hold of you in 

* Dower by free Service^ of a third Part 
^ of one Penny yeajrly^ for all Services, 
^ from which, ^c. he deforces her/ 

And al&i a Feme may have a Writ of 
Right of Dbwer of the Moiety, accordibg 
to theUiage oiGavehkind-^ where (he hath 
received Part, and is deforced of Part ; 
^nd alfo it appeateth by the Regifter, that 

the 
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the Feme (hall have a Writ of Right of 
Dower direded unto the Heir himfclf, 
where he himfdf deforccth her of the 
Profits of an Office, and the Writ is fuch : 

Rex. A. falutem. Pracipimus. &c. fe- p*^ ^;~ * "»**"' 

f -n •• J ' /I cumclaiiiant.per- 

nfos I. et a. uxort ejus ae tertta parte ex- tincre ad libcrum 
ituum provenientium de cuftodia gaolce ab- STS^mSicriu 
batKB de W. et de tertid parte trium ro^ ^^* 3' 
durum terra, unius rodcepratiy & reddi-^ 
tus tot panum & tot lagenarum cervifice & 
t9t fercuhrum per diem, vei perfeptima" 
nam, vel per anTtum, cum pertinentih in 
villa Weftmon. quas clamant pertinere ad 
liherum tenementnm juvjn, quod de tete--. 
net in dot em ipfitts B. in eddem villa et te^ 
vjere de te per liberum fervitium inveniendi 
tertiam partem cufiu^.pro, cuftodia gaolat 
pradiSla et portce ejufdem abbatia pro 
omni fervitio : qua.tu ipfe eis deforcias. 

Nota, ^e in chefum maner de Bayly, in * 
le quelle le baron avoit fee, quelle Bayly 
ou o^ce la femme purra per luy mefne, ou 
per autor pur luy fufficientiment garder : 
el avera Dower. Mes auxi cofne Jenejcat 
ou Marjhal de Angleterre, ou el ne pce6f 
fair office, el nefera my e dowe. §lucere 
de dote commitifja marc hi a. Auxi femme 
poet avoir brief de droit de dower de me- 
dietate foktiques /' ufage, Reg. ibid. 

* The 
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Writ of Right 
Patent of Dower 
f>r an Huiband 
and his Wife* 
iMien they claim 
that it belongs to 
» Freehold, Sec, 
far the Woman's 
Dower* 
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* The King, to A. Greeting. We codl^' 
mand, &c. that you render to /. and J5* 
his Wife, a third Part of the Profits ari-« 
ling from the Wardenihip of the Gaol 
and Abbey of W. and a 3d Part of three 
Rods of Land, one Rod of Meadow, and 
Rent of fo many Loaves^ and fo many 
Flagons of Ale, and fo many Mefles of 
Meat, by the Day, by the Week, or by 
the Year, with the Appurtenances in the 
City of Wefiminfter^ which they claim to 
belong to their Freehold, and which 
they hold of you as the Dower of B. in 
the fame Cjty, and to hold of you by 
free Service, of finding you a third Part 
of the Expencc for keeping the afore*- 
faid Gaol and Gate of the fame Abbcyi 
for all Services j from which you de- 
force them/ 

* Note^ In every Kind bf Truft in 
which the Hufband has Office, which 
Truft or Office the Wife can execute 
by herfelf or Deputy, (he (hall have 
Dower, But of Steward or Marshal 
oi England^ which Office (he cannot 
execute, ihe (hall not be endowed^ 
^ere of the Dower of a Countefs of 
the Marches ? A Wife may alfo have a 
Writ of Right of Dower of a Moiety 
according to Cuftom.' 
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See 1 5 £. 3 . Dower 8 1 . power de» 
manded of the Profits cqming from a 
Fair, of N. ii. £. 3. Dowet 85. Co. Lit. 
32. Dower is demandable of fhe Moiety 
of Stallage coming from thcFair of Z). and 
good, without faying theMoiety of the Pro-^ 
fi^s of the Stallage ; for Stallage is a Profit. 
KaftaL Entry s. 2 3 4. *de tertidparte exituum 
(iproficuar. de quodammercato quoli bet anna 
infejio^ &c. 12 JB. 3. Dower may be de- 
manded of the 3d Part of the Office of a 
BailiflF, Parker, &c. without demanding 
l^bfi 3d Part of the Office, becaufe entire; 
doubted in the Office of /. v. 45. E. 3. 
Dower 50- where the Feme is endowed 
6f the 3d Part of the Profits of a Mill, and 
had the Freehold of the 3d Part of the 
Mill in her, 21 E. 3. 51. Dower of the 
^d Part of the Office of the Marfhalfea. 
And by this Writ it appeareth, that a Feme 
(haU have a Writ of Right of Dower of 
that Thing which is appendant, or ap- 
purtenant unto the Land which fhc 
noldeth in Dower; if (he be .deforced 
thereof, fee Statham Tit. Dower ^ 3 H. 5, 

Of TpE Writ -f-DEQuARENTiNA Ha- 

BENDA. 

The Writ oi 'f S^arentinababendaS'^tih. 
where a Man dieth feizcd of a Meffuage 

Q and 

• Of the third Part of tht Ifuet and Profits of a certain 
Fair held esver^ y^ear^ (^c, 
^ Having ^^arentint. 



' 
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and Lands, and intimediatcly aftef the 
Death of the Hufband, the Heir, or he 
who ought to have the Lands after his 
Death, will put the Wife out of the Mef-- 
fuasc &c. then the Wife (hall have thfs 
Writ; for by the StditMc of Magna Charta^ 
Cap. 7. the Wife (hall remain in the Ca- 
pital Mefluage after the Death of her 
Hufband for forty Days, if it be not a 
Cartle, and that Writ is Vicoiintiel, and 
9i/.3.ziaft.i6. f^g^]\ ^ directed unto the Sheriff, and he 

fiiall hold Plea thereof— This Writ was 
given by the Statute of Ma^na Charta^ 
Cap. 7. and therefore the Statute is re- 
cited in the Writ; and it was for the 
Time which the Wife was to continue in 
the Huftand's Houfe, and until ihe had 
crot an Affignmeiit of her Dower ; and that 
the unnatural Heir might nottufn her out 
immediately ; therefore the Writ is Vi- 
cduntiel, that the Sheriff might reftore 
her, in cafe (he was put out before the 
forty Days were ended ; and the Writ is 
fuch : 

Quorl m«'*er ha- 

fuam & ration - ReXy VIC, &c. vcl balUvisJuis Suth. Jalu^ 

fuurrrcrcom™ tem. Ex quercld B. qucejuit uxor R. ac- 

Re "'17%%. cepimusy quod cum in magna chart a de li- 

hertatibtis Angliae contineatury quod vidtia 

maneant in capitali mffuagio maritonim 

Juorum per ^o dies poft obitum maritorum 

pradi£lorum^ niji mejuagiailla cajfra Ju?ity 

4 ««/rtf 
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inft'a quod tempus dotes fuce ajjignentur 
effdetfij et quod interim habeant rationabi^ 
lia ejiaveria de bonis eorundem : I. de C. 
ipfam B. fiatim poll mortem pradiSti R. 
viri fui de capitali mefuagio^ quod fuit 
ejufdem R* in H. licet caftrum nonjit nee 
dos ei djjignata fueriti violent ef ejecit^ et 
ipfam ejioverium fuum de bonis e/irundem 
communibus percipere non permittit^ in ip- 
Jius B. darhnumnon modicum et gravamen^ 
et contra tenorem carta pradiSice, et quia 
prafata B. injuriari nolumus in hdc 
parte : vobis mflndamus quod vocatis coram 
vobis partibus pradiSlisy et auditis bine 
inde earum rationibuSr eidem B» plenam 
et celerem jujlitiam inde fieri faciatisjuxta 
Jenorem carta pradiSloe : ne pro defedlu 
juftitice querela ad nos perveniai iter at a, 
T. (Sc. 

s , * 

* The King, to the Sheriff, S?r. or to That a Womaa 
' his Bailiffs of S. Greeting. We under- ^Lnr=, "a'a 
« fland from the Plaint of B. who was ^;;^^;'^^^^^^ 

* Wife of R. that whereas it is contained a><«. 

* in the great Charter of the Liberties of 

* England^ * that Widows may refide for 

* forty Days after the Death of their faid 

* Hufbauds, in the capital MefTuage of 

* their Hufbands, unlefs the MeiTuages 

Q 2 • be 

♦, Magna Charta^ 9 Hen. 3. chap, 7. See z Injf.p, 169 
' Stak Merton, 20 Hen, 3. Chap I. See 2 Infi.p, 79, Co^ 

Ut. 3». C. F,N,B. i6x. 
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be Caftles, within which Time their 
Dowers are to be afligned them ; and 
that in the mean time, they may have 
reafonable Eftovers of their Goods : / 
of C. with Violence ejedted B. imme- 
diately after the Death of the aforefaid R. 
her Hulband, from the capital Meffuage, 
which belonged to the faid R. m H. 
tho' it was no Caftle, and tho' no EJower 
had been afligned her^ and ^k)es not 
fufFer her to take her Eftover out of th^e 
common Goods, to B's no fmsdl 'Da- 
mage and Grievance, and contrary to 
the Tenor of the aforefaid Charter, and 
beciufe vi^e will not have the aforefaid 
B. injurecl in this ^half: We com- 
mand you, that having fumtnoned be- 
fore you the Parties aforefaid, and hav- 
ing heard their Reafons thereupon, you 
caufe full and fpeedy Juftice herein to 
be done the faid B. according to the 
Tenor of the aforefaid Charter : That 
a fecond Pkint come not to us for 
want of Juftice. Witnefs, Sfr/ 



And upon that Writ, the SheriflFfeall 
award Procefs againft the Party j to come 
and anfwer the fame, and fhall not ftay 
until the County Court be holdcn 5 for 
this Writ is a CommifSon unto him, and 
-upon the fame he (hall immediately make 

Pro- 



I' 
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Procefs againft the Party, to anfwer, Gfr. 
within two or three Days, according to 
his Discretion ; and thereupon to proceed 
as Juftice fhould do upon a Commiflion 
of Oyer and Terminer^ &c. 

Dower *unde nihil habet. 

A WRIT of Dower * unde nihil baht^ 
lieth in a Cafe where a Woman taketh an 
Huiband, who is fole feized of Lands or 
Tenements, to him and his Heirs, ia 
Fee-fimple, or to him and the Heirs of 
his Body ; or if the Hufbaqd, during the 
Marriage betwixt him and his Wife, be 
folely feized in Fec-fitople, or in Fee- 
tail of fuch Eftate, that the Iffue begottea 
between him and his Wife, may inherit 
the fame; then, if the,Hufband doth 
alien the fame, of" dieth feized thereof, 
or be thereof difeifed and dieth, his Wife 
fhail have a Writ of Dower * unde nihil 
habet ^ againft him who is Tenant of the 
Freehold of the Land, or agaiqft hipi 
who is Guardian in Knight Service of the 
L^nd8 5 and the Form of the Writ is 
thus : 

ReXy wcecomiti falutem. - Frcecipe A. oe dote unde ni- 
^uody &c. reddat B. quafuit uxor C. ra- Reg. l^i 

Q 3 tionabilem- 

* Whereof fife hatb nothing. . 
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tionahilem dotemfuam^ qua earn contingif 
de libero tenemento quod fuit prcediSli C» 
. quondam viri fui in N. unde nihil habet ui 
dicitj et unde queritur quod pradiSlUs A, 
ei deforciatj et niji^ &c. tunc fummoneas 
Bonos fummonit ores frcediSium A. quod Jit ^ 

ofpowwwhercr ^ The King, to the Sheriff, Greeting. 

pf (he hath no- ^ ^ ^ a \ o -i t j ^ ' 

thwg. ^ Command A. that, ^c. he render to 

, * J?, who waS' the Wife of C. her reafon-r 

^ able Dower, which belongs to her, of the 

* Freehold which was the aforefaid Cs, 

* formerly her Hufband in iV. of which 

* fhe has nothing as fhe fays, and from 

* which (he complains, that the aforefaid 

* A. deforces her 5 ^nd unlefs, Gfr. than 

* fummon by good Sammonerstheaforcr. 

* faid A. that he be, G?r/ 

iyi?//, altho" the Writ be conditional^^ ' 
^ntfi fecerity tunc fummoneas^ yet the Per. 
mandant is not bound to accept the tender 
in Tais^ for then (he fhould lofe her Da-^ 
mage§ for the Time paft j nor is the Te- 
nant bound to tender it there, and yet he 
jnay plead in the Common Pleas^ -f* touts 
tmpsprifi. 1 1 JZ*. 4. 62. 1 1 H. 4. 40. 41. 

It is plain that the Wife can't have 
Damages but from the Time of her De- 
mand, bec^ufe the Tenant of the Land 

can'c 

• UnUfs he Jhall make i then fymTam. 
•f Ahways ready. 
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caa't fet out the Dower, till the Femfe 
be there to accept it ; for (he muft bo 
there, to accept it, or elfe there can be no 
fetting out of the Dower ; and therefore, 
when the Writ of Dower comes to him, 
he's not bound to fet out the Dower, be- 
caufe the Do\yxefs is not with the Sheriff 
to accept it ; indeed, if flie comes with 
the Sheriff, it will make a Demand in 
Paisy from thence to recover her Dama-^ 
ges, in the fame Manner as if (he had 
made her Requeft before the Writ . 
brought > but if (he has not made fuch De*;- 
mands in Paisy the Tenant may plead 
:^ touts temps prijiy fince, as it is faid, he 
is intitled to the Profits till Default ; but 
he can't plead * touts temps priji againft 
her after an EfToin Cafl; becaufe by that 
his Delay appears on Record. 

And agaiilft the Guardian the Writ is 
fuch: 

Pracipe T. cujiodi terra & baredis I. verfusciirt.den. 
^ vel cujiodi terra haredis I. quod &c. red- ^^^' '^c h. 
dat B. quafuit uxor C ^c. -f- 

Command T*. Guardian of the Land, Agaiaftacuar- 
and Heir of /.or Guardian of the Heir of '*"' 

, Q 4 L that 

• Atnjjavs ready, 

f Ifta forma tenet fivi Jit cufiodia toting tm<e Jive partis 

C. Rei. ibid. 
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* I. that, &c. he reoders B. the Wife of 

Note^ 13 £. 3. Bf'ev.2^i. If He be 
Guardian of the Liind atid Body> he 
DUght to be hamed fo in tlje Writ, othcr-i- 
wife it (hall abate^ 1 8 £. aBf-^t?. 832. 

Because if the Dowrefs don't name 
him Guardian of both in the Writ, iht 
don't intitle herfelf to the action againft 
Slim 5 for he is hot to fet out Dower for 
her, biit as Guardian of the Infant And 
Nc*e ; ftifc ought to makfe "him Heir by 
khc Writ to him that wa$ laft (feiswd, 
it E. 3. Bfen). 4^1, becaufe, if the Writ 
be brought dg^irift the Heir of rfie AfEg*. 
bee of the Huiband,. unlcfs flie ihews 
that the Tenarit is Heir to the Perfon who 
was laft feized, ihe don't intitle herfelf 
10 an Affignment frbm him ; othcrwife 
where the Wife is endowed ^ ad vjiiw^ 
ecclefiay it is thu$ ; 



S^ci^m^fe"" Tradpe T. quody ^creddat B. quafuk 
fi«. ^ . uxor Q. decern a^rai terr^e tumfertintntiu 

in N. de quibus pradiStus C. quondam vir 
ipjius B. earn aotmit <?i? ^«9« etckfia 



Reg. 170. b. 




• ThhFarm holds whether it he Q^GuardiatiJhif qfalltj^f, 
ftandf or Part, 

f jt tM Church poqr.^ 
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fuanS €am defponfawt^ unde nihil babet at 
Jicit, & mdey &c. 

Nota, %^ le regijire ne done myeyj^i^ 
cies de d^wer, mes la ou lafemme eft endewe 
»l bmfs de, I'eglife^ it ideo quaere Ji touti 
Oiiters brief es de dtwersfoent eJHre pledes en 
CGtintii ohf&rs celfcltmenty&c. Reg. ibidi 

^ Command 71 that^ ^e. he render to ofDowerafligii*^ 

* J5. wbowdS the Wife of C, ten Acres JJ^^ ^'''*''*' 
' of Land with the Appurtenances in iVl 

* of which the aforefaid C. fbroierly JB'i 

* Hti&and, endowed her at the Church 
^ Door, when he eifpoufed her^ of which 

* (h& has nothing as (he fayS) and there- 
« fore, Gfr. 

iVW^, ^ That the Regifter does not 

* give a Jujlicie^ of Dower^ but where 

* the Wife isi endowed at the Door of the 

* Churchy and therefore^ ^^[uer^ whether 

* all other Writs of Dower can be plead- 

* ed in the County, or out of it only» &c. 

ASD if £he be endowed * de nffet^u 
ffiHris^ theh thus. 

Pracipe A. quod reddat B. qua fuit De aflenr* pttrit 
uxor C. ioo acras terra cum pertinentits ^^f^"^"^^ 
in N. de quibus pradi&Us CJiL ^ hares ^"^^ '^o- ^ 
ipfius A^ quondam vir ip/Sus E. de afen/u 

& 

P Witb the t^bir's 4BiM. 
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& voluntate pradiBi A. patrtsfui, earn 

dotavit ad ofiium ecclefia quando eam^ &Ci 

> . - -, ' 

oftheFath«r'i < CoMMAND A. that hc render to B: 
ch^chrLr. * who was the Wife of C. an hundred 

* Acres of Land, with the Appurtenances 

* in JV. of which the aforefaid B. Son 
^ and Heir of A. formerly Hufband of 

* B. endowed her at the Church Door, 

* when, &c. with the Aflent and Will 

* of the aforefaid A. his Father," 

« 

And the Writ of Dowfer *^;^ w7 
haietj may be fucd in the County before 
the Sheriff by a Jujiides i and a Wife 
(hall be indowed of Advowfons, Villains, 
Commons of Pafture, and of other Pro- 
fits and Liberties of which her Hu(band 
had any Eftate of Inheritance, which 
Eftate, the Iffue betwixt them^ by poffi- 
bility may inherit,' &c. 

And the Wife may fue a Writ of 
Dower of Lands or Tenenlents in Lon* 
don I and the Writ fliill be diredted iinto 
the Mayor and SherifFe of London j an)} 
the Writ (hall be thus. 

Dc Dote in Ltm^ Rexy majwi vel* cuftadi & vice- eomitf^ 
R^. 170. b. ^^^ London, falutem. Pracipimui vobis 

quodjujiitietis A. quod jufie & fine dilth 

tione 

* Wbtrtoffljt btUhmihing. 
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fione & fecundum confuetudinem chitatis 
noflra London, reddat B. qu(;s fuit ra^ 
tionfibilem dotemfuam^ qua earn continuity 
&c. in London, Gf ju/iitietis D. quod • 
juJlS &Jtne^ &c. fecundum confuetudinem^ 
&c^ reddat eidem B. rationabilem dotem 
fuamy Gf f . in eddem civitate^ unde nihil 
babet; ut dicity & unde qUeritur quodprce^ 
diSli A. & D. ei deforciant Jicut rationa- 
biliter monflrare poterity quod ei reddere 
debeanty ne amplius inde clamorem audia^ 
mus pro defe£fu juftitia T. ^c^ 

^ The King, to the Mayor or Guar- ofOow«*m 

* dian, and Sheriffs of London^ Greeting. ^"^ 

* We command you that you fummon 

* A. that juilly and without delay, and 

* according to the Cuftom of our City 

* of London^ he render to B* who was 

* Wife of C. her reafonable Dower, 

* which belongs to her^ &c, in Londony 

* and that you fummon D. that juftly 

* and without, Off. according to the 

* Cuftom, &c. he render unto the fame 
^ B. her reafonable Dower, &c. in the 

* fame City, of which (he has nothing, as 

* fhe fays, and whereupon (he complaips 
' that the aforefaid A. and D. deforce 
^ her, as fhe can reafonably fhew, they 
' ought to render her j that we hear no 

* more 
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* more Claim hereof, for vrant of Ju {lice* 

* Wimcfs, iScr 

And by that it appeareth/ that a Wo-^ 
man fhall have a Writ of Dpwer in Lon^ 
don againft feveral Tenants^ by fcveral 
Juflices in the Writ, as well as (he fixall 
have a Writ of Dower againft fevcral 
Tenants by fever al Precipes^ and ^ all in 
one Writ and the Proceis is Sunimons, 
Grand CapCy and Petit Cape in the Cam- 
tnon Pleas. A. brought Dower againft 
^. * de libera tenemento in C. and D. and 
J3, appeared, and before Plaint made, (he 
brought anc^er Writ in the fame Ville ^ 
this Writ fhall abate^ although no Plaint 
was made before; for by Sbard^ one 
ihall not have two Writs of Dower -f unde 
nil babet againft the Tenant, in the fame. 
Ville, if it be not upon fpecial Matter ; 
as if the Tenant ^parchafe other Lands 
after the firft Writ, whereof (he is Dow- 
able, 1 1 JS. 3, Brev. 476. otherwifc it is 
of an Affize, 39 H. 6. 12. 

The Writ of Dower being returnable 
* before the %yujiiciarii rejidentes^ the firft 
Writ is depending , at the Time of the 
fecond Writ purchafed j and therefore it 
may be pleaded in jBar thereof, if they/ 
both relate to the fame Lands ^ but 10 

the 

• OfFrtihald. f Whereof fit has nothing, 

t Jnfticei rejuknf. 
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the Cafe of the Affize, if the firft Writ 
never be returned before the ♦ JuJUciarii 
Itinerant esy the CommHIioh is at an End; 
and a fecond Writ may be brought at the 
fiext Affizes^ fince the firft Writ cannot be 
laid to be pending. 

Of Apmeasurement of Dowbr. 

Thb Writ of Admeafurement of Dower 
Ueth ^here the Heir, whenhek within 
. Age, endoweth the Wife of more than 
flie ought to have Dower of, or if the 
Cfuardian endow the Wife of more than 
the third Part of the Land of which (he 
ought to have Dower, ^lien the Heir at 
bis full Age may fuc this Writ againft 
j|he Wife; and thereby ftie (hall be ad- 
meafured, and the Surplufage which (he 
had in Dower, (hall be reftored to the 
Heir ; but .in fuch Cafe, there (hall not 
be ailigned anew any Lands to hold in 
Dower, but to take ifom her fo much 
of the Land, as amountoth above th^ 
third . Part of all the Land which (he 
ought to be endowed;' and he need not 
fet forth of whofe AfGgnmeht (he holds, 
iy E. 3. 66. a View is not grantable on 
ihis Writ. I7£. 3. 67. contrary adjudg- 
ed, 78 £. 3. 20. And it feems that the 
Heir within age (hall have an Admeafure- 
ment of Dower of his own Afiignment, 

7 £• 

' • Jufticts itintrant^ 
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7 B. 3. Admcafuremcnt B. but if the 
Heir at full Age ^ffigns Dov^er, he fliall 
not havjs this Writ againfl his own 
Aflignment, 6H 3, Admeafurement 18^ 

And ,if the Heir within Age, before 
the Guardian enter into the Land, dp 
affign to the Wife more Land in Dower 
than fhe ought to have, then the Guar- 
dian (hall have the Writ of Admeafftre- 
ment againft the Wife, by the Statute of 
i3Ed.2infli. Weftmin. z.Cap.y. and if the Guardian 
3^7- bring the Writ, and do purfue it againft 

the, Wife, yet tht Heii: at his full Age, 
by the (knc Statute, (hall have the Writ 
of Admeafurcrwnt of Dower ag^ipft the 
Wife; apd the; Writ is Viconntiel, and 
_{hall be fued in the County before the 
. Sheriff, and the Writ is thus. ; ' 

De Admcnfura- - Rex^ vice-cofHiti falutem. , ^ejtui eft 

H^ed^'wri.. »^^^'^ A.//ia5 Shares B. vel confanguu 

^7' ^ neus & hares B, quod C. qua fuit uxor 

pradiBi B. plus "habet in dot em de libera 

tenement quod fuit pradiSti B. quondam 

virifui in N. quam habere debet ^ CS,\ad 

ipfam pertinet habendum ^ & idea tibipra^ 

cipimus quodjufte &Jine dilatione admen- 

furari facias dotem illam^ it a quod pra^ 

.^ diSla C. non habeat plus in dotem de bare^ 

; ditate pradi^i A . quam habere debet & 

.ad ipfam pertinet habend^ fecundum ration- 

abilem 



ebiiem dot em fuam\ & n^uod pradiBus A, 
babe at deJxae ilia id quod habere debet ^ & 
ad ipjampertinet hahend. ne ^mpliiis. inde 
clamoremaud. pro defeBu reSiij T. &c. 

* « The King, td the. Sheriff, Greeting, of Admcafint* 

* ^.Sdn and -Heir of B. or Kinfman, ScT/'''*** 
^ and Hetr of B. has complained to us, 

^ that C who was 'the Wife of the afore- 

* faid JB. has more ki Dower of the 
^ Freehold, which belonged to the afore« 
*)faid :S. formerly her Hufband in N. 
^ than fhe ought to have, and hehoovfis 

* hor to 'have; and therefore We com- 
f~ mandJ^ou^ that jufUy' and without de- 

* -lay ybu^ cauffi the Do wet to be .ad- 
f /mea&urfedp^fo:that ihe aforefaid C baive 

* no more Dower than (he ought to Jiave^ 
^ andheh)hgs to her to.have, accordinjg to 
' . lier ifeafbnable Dovjrer; and that. the 
' ^aforefaidCk haverthat Dower, what ihe 

* ought to have and belongs to her to 
^ have; that we hear no more Claim 

* ^hereof for want of Right. Witnefs^nS'r, 

r ■ - • 

The Writ of Admeafurement lies upon 
the Affignment of Dower, by the Heir 
within Age, or his Guardian | becaufe 
:any aS of fuch Heir within Age, cannot 
intitle her to more than is due by the 
Law, and by Confcquence a Writ of 

Ad^ 

^ Btat.Weftm.z.oriiEdw.Chap.'jy/et zlnft^^hj. 



Admeafurement muft lie, and there WM 
no view in this Writ; becaufe it {>ro* 
ceeded upon a .Suppofition that it had 
heen viewed, and found to be more, than 

I a third Part -, and therefore to have allow- 
ed a View afterwaixis, in order to fee 
fuch an Error, was to fuppofe «hat the 
Writ had originally no Foundation i and 
it was Vicoui^tiel, becaufe it w^s prefum-^ 
ed that .the firft Af&gninent . was. in the 
Court of the Heir ; and if th^re was any 
Miflake there, it was to .foe redified in 
the Couit of the Sheriff, Jee 1 3 £. 3* Ad- 
meafurement 17. Yet Bra^on iaye, if ihe 
hath Lands in Dower in dLvqiie Counties; 
there it ought to be ''^ Coram Ji^iciariis % 
and Note, there the Tenant ^all have 
fevecal Writs* 

i^4^te firft, in every Wxit of Admeafure-^ 

^ ment, all the Land which he hath in the 
fame County, £balL be named and ad^ 
meafured, 

idty . If he hath Lands in ^ feveral 
Counties, there (hall be feveral Writs; 
and feveral Extents of the whole Land, 
whefreof the Party died ieifed; and it 
ieems he may have one Cou0t and one 
Admeafurement, ^uere^ how it (hall he 
made, 13 £.4. Admeafurement 17. yet 
note 7 R. 2, Hid. 4.. the Defendant was 
put to anfwer, notwithftanding this £)Xr- 

ception. 



/ \ 
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ception. Thp Reafon why the Writs 
inoft be * Coram Juftkiariisy where the 
Lands are in feverai Counties, is bccaufe 
the Sheriffs of two Cbunties, cannot , fet 
out- a perfefl: Dower; for they cannot 
meet oat of their Counties in order to 
do it; and the Dower might be right in 
the whole, though it was out of Propor- 
tion in one of the Counties; therefore 
there is no coUeAing Dower fet out in 
two Counties, nor confidering it whether 
jttft or not, but only by confidering it 
* Coramyufiiciariisi but theTenants mufl. 
have feverai Writs, becaufe ah Inqueft 
muft be taken before the. Juftices in fe« 
veral Counties ; but though thjcre be fc-- 
vcral Writs, yet the Count muft be upon 
them all, becaufe the Quefiion before thd 
Court, i» touching the Affignment of the 
Dower, which is one entire Thing ; and 
therefore the- Judgment muft be of the 
Affignment upon ^11 the Writs, though 
vthe Inqueft muft be feverai upon each of 
them. It feems the Inquefts muft be 
taken in every County where the Defen- 
dant is dowable, of how much more of 
. kfs then a Third is affigned in every 
County ; and upon comparing all the In- 
quefts returned, the Juftices ^are to give 
. Judgment, that the Heir (hould recover 

R. thofe 

I * Be/ore the-Jufikes* 
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thofe Acres that were over-affigned ; and 
by confcquence of that Judgment, the 
Defendant will hold the reft as a reafon* 
able Dower. 

And, it feems, that in the County the 
Conclufion is, * et inde producit JeBam^ 
& petit admenfurationem^ &c. as in the 
Count of Admeafurement of Pafture 5 
and if the Dowrefs can plead nothing 
in Bar of the Admeafurement, her Man- 
ner of Pleading is -f- ven. & defend, 
vim & injur, quando^ &c. & bene con^ 
cedit admenfur. pr ad. fieri ^ &c. ideo pra^ 
ceptum efi vie. (of the refpeftive Oaun- 
ties) ^od ajfumpt. fecum 1 2 lib. & legal. 
bominibuSy &c. per quosy &c. qui neCy &c. 
in propria perfond fud accedat ad prad. 
ten\ admenfur andunty & quod per eorum 
Sacrament, admenfur ari fac. terr. illam ita 
quodpradiSl. (the Defendant) non babeat 
in e a plus, in dotemfuamquam habere debeaty 
&c. ad ipfam pertinet babend. fecundum 
rationabilem dotem fuam & admenfura-^ 

tionem 

• Jnd hereof froduceth Suity and defires om Admiafurt- 

-y Comes and defends the Force and Infury^ «wheft, &f ^. and 
well grants the Admeafitrement af ore/did^ to be made^ l^c. 
therefore the Sheriff (of the refpeiiive Counties) is command' 
edy that takir,^ ivith him tuuelve free and/aswful Men, &ff . 
hy fwhomf feff . ivho neither, . ^c, to go in his own proper 
Perjon to meofure the aforefaid Land, and that the Land be 
meafured by their Oath, fo that (the Defendant) aforefaid 
has not in it more for her Dotuer, than fie ought to hafue, and 
belongs to her to ha*ve, adtording to her req/bnable Do^wer^ 
and the Admeafurement 'which, £5fr. you caufe to be made 
known here Juch a Day, under Seal, ^c, and Seals, f^c. 
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tionem quaniy &c. Scire faciasy bic tali die 
fubfigilloy &c. &figillisy &c. When the 
Writ is returned, it is entered up in this 
Manner: 

* Per (juodprad. Vice^comes ad tunc & 
ibidem admenfurari fecit terr. illam tarn 
per difcretionem fuam freed, quam per Sa-^ 
crament. prob. & legal, bom. com. prad. ad 
hoc jurat, qui dicunt fuper Sacram. fuum 
quod in vill. de H. lo, acr. terr. funt 
ajjignat.prad. (the Defendant) plus quam 
ilia habere debeat & plus quam ad ipfam 
petinet babend. fecundum rationabil. dotem 
fuam. And then the Judgment is, that 
(the Plaintiff) -^ recuperet prad. 10. acr. 
terr. and where the Lands are in feve- 
ral Counties, there are feveral Inquefts, 
and one entire Judgment, for the Number 
of the overplus Acres are contained in 
all the Inqueft. Rajlal's Entries ^ Admeafure- 
ment de Paftufey j^. 2 3 . And for the Guar- 
dian, the Writ is. 

i 
I 

Sluejius eji nobis A. cujios terra & be- pc Admenfar*- 
redis B, quod C. qua fuit uxor pradiSii B. ^°^*J^^"' ^'* 

R 2 ^ plus Reg, X7»* 

• Whereupon the aforefaid Sheriff, then and there caufed 
the Land to be meafured, as tuell hy his Difcretion as 
hy the Oaths of good and la'vjful Men of the County afore^ 
faid, hereto f^wom, fwbofay upon their Oaths aforefaid y that 
ten Acres of Land in the Town of H. are aj/sgned to the 
aforefaid (the Defendant) more thanfhe ought to ha^ve, and 
more than belongs to her to harve^ according to her reafon-- 
able Do<wer, , 

•J" Recover the aforefaid ten Acres of Land. 
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plus hab(t in dotem^ &c. (ufque ibi.) 
ita quod frtediSfa C. mn habeat'plus in 
doieni de bareditate pradiStihareais quam 
habere debet ^ &c* et quod pradiSfus iujios 
babeat de dote illd^ &c. ne amplius inde, 

I 

ofAdmeafure- * ^/ thc GuardiaD of thc Land, and 
rlcu^^Z'. 'Heir of B. Has complained to us tliai C. 

* who was the Wife of the aforefaid JB. 
•has more Dower, Gfr, (^down to) fo 

' * that the aforelaid C. have not 'more 
*..Dower of the Inheritance of the afore- 
' faid fteir, tha!n (lie ought to have, &c. 

* and that the aforelaid Guardian have hf 

* that Dower > &c. that no more here- 

• of, &c: 

And when the Plea is in the County^ 
the Plaintiff may remove it witljout any 
Caufe fet forth in the Writ, and the Defen- 
dant may likewife remove it without any . 
Caufe in thc Writ as in Replevin. And if 
the Writ be removed into the Common 
PleaSy by a Pone^ aqd Frocefs be award- 
ed againft the Defendant, according to 
^ the Statute, which is Summons^ Attach- 
ments, and Diftrefs, &c. then the She- 
riff cannot make the Admeafurement, 
but muft extend all the Lands particularly, 
and return the fame into the Common 
P/eai', and thereupon the Admeaftire- 
4 ment 



I 
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men.t. il^all, be made by tlje Juftices.— 
And if the Guardian affigii for Dower 
njore trjan ijie oiight to have, and after- 
wards grants over his Eftate/his Affignee 
fhall not; have a vST nt of Admeafurement. 
iyb/^, tliefc following Points are well re- 
lolved. 

fiksXj if the Guardian affign Dower, 
grants over the Ward, the Grantee 
md; not have Admealurenient. 

pecoNDLY,^ if the Anceftor affigns 
Dower, and dies, the Guardian of nis 
Heir (haU never have Admeafurenient, 
but his I^ir (hall have"iti~ but this (eems 
to pe in Cafe where tlie Ahceftor was 
within 4gc ^S ^he Time of fhe Affign- 
m^nt. ^ ^ ! 

TkiRPLY, where the King feizes i 
Ward, to which he hath no Right, tTie 
Ouarqiap lues an Qujter le matne^ and 
Ijas It ^Jahd DotCy it feems iii this Cafq, 
^]ie guardian (hall have Admeafurement^ 
Qtberwife it is of the Afiignee or Grantee 
pf tjie |Cing. J R. 2. Admeafurement /^. 
i^ote there alfo, if the De(reiror endow 
the vj/ife of rnore than a third Part, the 
Peir* (|iail have an Affize. , 

The Reafon is, becaufe the Grantee 
^pmes in uricjier tjie Guardian, and there- 
fbry" is bound by Jiis A6ls; but if the 
Heir be of full Age, and aflTigns Dower, 

R 3 and ' 
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« 

and dies, his Heir (hall have no Writ of 
Admeafurement, though he affigns too 
much, bccaufe he is bound by the A£t 
of his Anceftor ; but if the Heir be with- 
n Age, and ' affigns Dower, and dies, 
his Heir being of full Age, he (hall have 
a Writ of Admeafurement, becaufe his 
Anceftor was not bound by his A€t 
during the Minority j but if the Heir be 
within Age, when he affigns Dower, 
, and dies, leaving an Heir within Age, 
fuch Heir (hall have an Admeafurement 
when he comes of full Age, when he 
may be thereby bound, and the Guardian 
ihall not have a new Admeafurement 
during Minority, becaufe he muft take 
the Eftate in the Condition the Anceftor 
left it, though fuch Affignment of the 
Anceftor was to the Prejudice of the 
Guardian. And if a Difleifor endows the 
Wife of more than a third Part, the Heir 
fiiall have an Affize, becaufe he had no 
right to affign Dower, and therefore the 
Wife does not come in under a Perfon 
who had Power to make an Affignrhent, 
as to that Part which is more than her 
Dower ; fo in that, (he is looked upon as 
a Difleifor -, and by confequence the Heir 
may have an Affize. — And foif the Heir 
within Age affigns unto the Wife more 
Itx Dower then fhe ought to have, &c. 

the 



I 
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the Guardian in Right may have a Writ 
of Adnaeafurement; but if he grants over 
his Eftate, his Aflignee, ^ who is Guar- 
dian ia fadt, Ihall not have the Writ, be- 
caufe it was a .thing in Account given to 
his Leflbr, &a. and the Heir fhali have 
a Writ of Admeafurement of Dower, fcir 
Dowef affigned in the Time of his An- 
ceftor : tbisfeems to be^ if the Anceftor was 
within Age at the Time. 

And if a Woman be endowed in Chan-- 
eery by the King, the Heir, (hall have a 
'Writ of Admeafurement againft her, if 
(he has more afligned unto her for Dower 
than (he ought to have ; if upon Recovery 
of the jthird Part in Dower, the Sheriff 
a(Ggns a Moiety, the Tenant hath no 
Remedy againft the Sheriff by Affize^ but 
he may have a Scire facias to aflign 
Dower de novo, 22 R* 2. Execution 165. 
vide 21 Hi J. 129. Dower a(ngned by 
the Infant, more than vvas necefTary, (hall 
nof be avoided by Entry 5 Jee 16 E. 3. 3 1 • 
Dower (hall not be admeafured by a^ 
Writ of Dower 19 £• 3. %^r^ Impedit^ 
154. 

The Reafon is, when the Feme re- 
covers Dower, and the Sheriff affigns it 
by Award of the Court, and by Inqueft 
of twelve Men, the Sheriff is. ;io wrong- 
doer, though heaffigns more than her 

R 4 Share, 



247 



848 7f>e Law af Executtms^ 

Share, fo that the Heir can have no 
A[Jis;e againft him, but he ' muit apply 
hhnfelf to the Gourt for a "new Inqueft ;- 
and therefore muft call in the Tenant in 
Dower by Scire facias -, and when the 
'Heir affigns Dewer during his Minority, 
more than, is necelTai-y he cannot at his 
fuil Age avoid it by Entry, becaufe Part- 
is well affigned, fince fhe was intitled to 
fome Dower, and confequeAtly he cannot* 
avoid it but as to the Overplus, and fueh 
Overplus cannot be diftinguiihed till it is 
admeafured. 2dly, This Affignment was 
fuppofed. to be done with the Approbation' 
of the Pares of the Heir's Court, and fo 
could not be avoided without an Inqueft j 
but if the Wife brings a Writ of Dower, 
and the Dower be fet out under the Direc- 
tion of the Courts the Heir (hall not 
have Admeafurement, when he comes of ^ 
full Age, becaufe it is fuppoffed the Court 
will take care of the Intereft of the In-.' 
fanti therefore, the AOl of the Gourt 
cannot be impeached, though the Wife 
had thereby more than (he ought, ^ere 
whether the Heir may not have a Scire # 
faciasy if the SherijfF has iti out more 
than he ought ? And- if the Gkiardian do 
jifRgn Dower more than (he ought td 
h^ve, the Heir during his Nonage (hail 
pot havf 4 Writ of Admeafurement > but 

if 
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if hQ himfelf affign more for Dower thaa 
ihe oug^ht to have, 6f^. tb^n it feems 
rc%fpnable that he hiniiielf, during l^s 
Nonage, may have the Writ of Ad* 
meariirement of Dower, Tet quere^ 

BtJT if the Wife, after the Affign- 
roent of Dower, do improve the Land, 
aii4 make it better than it was at the 
Tim^ o| the Affignment, an Admeafure- 
mdnt doth not lie of that Im^provement^ 
i^H.^. Admt. lo; 13 JS. i. ibid^ ly, 
btiO if' the Improvement be by Cafualty, 
:of a JVfiBe of Coals, or of Lead, which 
are in the Land, &c. which have been 
ojE^upiied in the Hufband's Time, the 
I>c»»krt 'n the noore 5. but (he cannot dig 
aew ^itines, for that ihall be Wafte. 

Tim. Diftin<9:ion, touching the Mines 5 co* m* 
fecms to-be this, that where a Mine is not 
open, (he cannot work it at all, becaufe 
it win bft Wafte; if it be open, and in 
work, it feems to be only a cafual Profit ; 
and a cafual Profit (ball not avoid an 
Affigom^nt, or be fo a|dn(ieafured aa ^to 
vacate it, lince it is? not certaia ta continue 
daring the Life of the Dowrefsj and 
therefore not to be computed into the 
Valijft of that Part whjch (he poffeflCbs, 
ualefs tfee Value w;a& ^oextenfive with 
the Eftale >«(hich ^ is to ha,Vye in it; 
m^ if the Anceftor dieth feized, and the 

Hufband 
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Hufband die before he entreth into the 
Land, yet the Wife (hall be endowed, 
although her Hulband had but a Poflfef- 
fion in Law. 

But a Man fhali not be Tenant by the 
Courtefy of the Wife's Land, if his Wife 
had not a Poffeflion in Deed ; if it be 
not in fpecial Cafes, as of an Advowfon 
of Rent, where (he dieth before the Day 
, of Payment of the Rent And if In cafe 
the King's Tenant die feized, and the 
Heir die before he enter, then the Wife 
fhall be endowed : But if the Heir enters, 
and intrudes upon the King's Poffeflion, 
* and afterwards dies before he fueth hi$ 
Livery, the Wife (hall not be endowed 
by the Statute * de Prerogativa Regis C. 
12. which is, that if the Heir intrudes 
upon the King!s Poffeflion, that -f* nullum 
accrefcit ei^ liberum tenementum. 

When a Woman taketh a Leafe for 
Years of Land, flie fliall not be endowed^ 
of the fame Land during the Term ; ac- 
cordingly, where the Wife takes the Com-^ 
mitment of Wardship from the Grant of 
the King, withbut any Exception of 
Dower, flie fliall be barr'd of Dower ^ 
during the Nonage of the Heir, 6 H. 4. 
7. but if the Baron be attainted arid dies, 
and the Wife takes a Leafe for Years of 

thf 

* Of the Kin£s Prerogati*vi. 
\ No Freehld accrued to him* 
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the Lands from the Grant of the King, 
the Heir of the Hufband being alfo in 
Ward of the King for the Tenements that 
were entailed 5 and afterwards by Ad: of 
Parliament, or by Reverfal of the Judg- 
ment, the Heir is reilored, now (he (hall 
have her Dower ; for that the Leafe was 
made before her Title of Dower com- 
menced: So, if -/f. makes a Leafe to a 
Feme for Years, and afterwards they in- 
termarry, A dies within the Term, B. 
his Wife (hall be endowed, 6 H. 4. y. 
8. Sir yobn Cornwallis's Cafe, Dy. 76. 
Feme Tenant at Will may bring Dower 
of the fame Lands. 

The Reafon of this Cafe is, becaufe, 
when the Wife takes the Term, or has' 
a Term in the Lands by her own Aft,' 
fhe agrees to hold it under the Referva-' 
tion of the Rent ; therefore {he can't af- 
terwards recover a Freehold in that Eftatc, 
which could make a Merger of the Term 
as to the 3d Part ; and by Confequence take 
away the Security which the Heir had 
for his Rent, fince he could not after- 
wards diftrain in that 3d Part ; and there- 
fore fuch Term will be a Bar to theWife's 
recovering Dower in that Land, fince (he 
hath covenanted with the Heir to hold 
of him in another manner ; but tho' the 
Wife were Tenant at Will, (he may 

5 bring 
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bring Dow.erft/bjecajufethc bringing^ of-the 
• Writ is a Ucteroiination o£ the. Will. 

And where the Eftate. which theHuf^- 
band hath, during the Marriagjc, is end- 
ed* ther^. the. Wife, fhall Ipfc he^c Dower. 
As if Tenant in T^ do difcontinue in 
FeCi and afterwajids. taketh a. Wife, and 
deflljifcth th? Difcontjlnue?, or thjC Dif- 
continuee doth enfeoffc him, and aJ^tc^- 
wards the Tenant in Tail dieth feifed, 
an4 his ^Icir entreth, the ^leir is remit- 
ted unto the Title which his Anceftoxs 
• had, th<; Hufband's Wife' {ball lofehcr. 
Dower, for that Eftate which the Hut 
band had is determined; for that wa?ap 
Eftate in Fee, by Wrong, and the Heir 
Ija^h the Eftate in iFee which his Ancef- 
tpr had by Right, according to this Di-^ 
iccrfity : fee 10 E. 3.. C. 27. 

If a Man maketh a Gift in Tail, re- 
fetving Rent to him and his Heirs, and 
afterwards the Donor hath a Wife, and 
the Tenant in Tail dieth without Iffue, 
the Wife of the Donor (hall not be eq- 
dowed of the Rent, becaufe the Rent is 
extinft ; for it was referved on the Eftate 
Tail, which is ended ; but altho' th^t the| 
Tenant in Tail dieth without Ifluei yet 
his Wife (hall be endowed, becaufe the 
L^nd continueth, and i? not determined, 
^s the Rent is. N. B. If a Rent be 

granted 



The Law HfExecutiims. 253 

" granted'to I. S: and his Hcif s, upon Con- 
dition, th^t if the Grantee, or his Heirs, 
be 'within Age, the Rent {hall ceafe du- 
ring* their Nonage, the Wife (hall recover 
Dower of , this Rent agarnft the Tenant ; 
hvX^ cefat exec0io during the Nonage, 
12 £.3. Condition., iz Perkins^ fo. 65. 
flaciio 227. 

*If the Grandfather dies feized, and af- 
ter the Father dierhfeized, and.the S6n 
hath the Land, and tbeit the Wife of the 
"Grandfather is endowed of the 3d Part 
'6f the Land, and dieth, yet the Wife of 
the Father (hall not have- Dower of that 
3d Part, .Irccaufe-f 'I>(?i de Dote pet i ndn 
debet. 

Trii^ Dbwrefs holds "of theH^if; t\it 
by the Infthution of the" Ldw, fhe is in - - 
of the Eftate of her Hofband ; fo that 
after the Heir's Affigririient, fhe holds as 
Ijy ian * Itifeudation from the immedrate 
Death of the Hufband : hence it is, that 
, the Dower defeats Defcent, becaufe the 
Lands can't be faid to defcend as De- 
riiefpe, which are in Tenure, and the 
Affijghriiehjbf the Dower being ia Na- 
ture bf an Ihfeutlation, taking place rta- 
mecHately frotn the Death of the Hiif- 
' bandv there areonly two Thirds' whrch de- 
fcend WDcmefne; 'hence- the 'Maiini 

arofe^^ 

• Execution ceafes ^ . ^ 

f DQ^erJbmM not be demanded of Drwer. 
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arofc, that there could not be * Dos de 
Dotey for if there were Grandfather, Fa- 
ther, and Son, and the Grandfather died, 
and Grandmother was endowed, and held 
her Dower during the Life of the Fa- 
ther, the Mother was not intitled to be 
endowed of a 3d Part of that Third, be- 
caufe it was in the Tenure of the Grand- 
mother, during the Life of the Father, 
and he was never feized of it — But if the 
Grandmother had died, during the Life 
of the Father, the Mother fhould be en- 
dowed 5 becaufe the Tenure of the Dow- 
refs*s Grandmother was determined, and 
fo it was Demefne in the Life of the Fa- 
ther ; fo if the Grandfather had enfeoffed 
the Father, and died, and the Grand- 
mother had recovered Dower of the Fa- 
ther, and then the Father had died, the 
Mother fliould be endowed, not only of 
the Eftate in Poffeffion, but of one Tnird 
in Reverfion of that Part which the 
Grandmother held in Dower, becaufe the 
aftual Seifin of the Father by the Feoff- 
ment, was before the Tenure of the 
Grandmother took place upon the Eflate, 
though the Title to fuch Tenure was 
. precedent; therefore the Title of the 
' Grandmother does not avoid the Seifin of 
the Father, which he obtained by the 
precedent Livery, but only burthens it 

with 

^ Ihnxjer out tf Do'wer^ 
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with an Eftatc for Life 5 fo that the Sci- 
£n of the Father in this Cafe, beiqg not 
defeated by the Tenure of the Grandmo- 
ther, as- it was in the former Cafe ; fuch 
Seifin muft therefore be efleemed to have 
continued during the Life of the Father, 
and confequently the Mother has a Right 
to be endowed thereof, as of all other 
Things of which the Father was feized 
during the Coverture ; and from this No- 
tion it is clear, that if Tenant in Tail dif- 
continuea, and after takes a Wife, and 
difieifes the Difcontinuee, and dies, his 
Wife {hall not be endowed, becaufe her 
Tenure muft ariife out of the Eftate gain- 
ed by Deffeifin, and by Confequence, 
fuch Tenure is defeated by the Remitter ; 
for ihe can't hold of the Heir, as by In- 
feudation of that Eftate which he has not 
in him. 

If the Hufl>and be Tenant in Com- 
mon with two others, in Fee of certain 
Lands, and dieth, his Wife fliall be en- 
dowed of the 3d Part of that Land only, 
by Metes and Bounds to hold in com- 
mon, &c. 

It is to be holden by Metes and 

Bounds as to the Heir, and (he muft ftock 

the Land in Proportion to a third Part of 

a Moiety ; but as to the other Moiety, flic 

muft ftill hold in common with the other 

Te- 
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Tenants. Dower muft always be in Seve^ 
ralty by Metes and Bounds as to the Heir ; 
becaufe it is a Tenure of the Heir, and 
therefore muft be divided from his De* 
mefne. 

And if a Wife be endowed of a Mill, 
or of an Office, fhe fball have the 3d Part 
of the Profits thereof afiigncd unto her, 
and (he (hall have a Freehold in the 3d 
Part of the Mill, &c. M. 45. £.3. 

A Woman of the Age of nine Years 
or more, at the' Death of her Hufband, 
fhall have Dower of his Land 3 and if (be 
be of lefs Age at the^ Death of her Hcrf- 
band, then ftie (ball not have Dower. 

If a Woman be endowed, and after- 
wards- lofeth it by Aftion tried ; if /he 
prays in' Aid of him in the Reverfion, <be 
"^ fhall be endowedanew of that which re- 

maineth, v. 4 E. 3. 25. 26. 10 E. 3. 7. 
3^t there fecms this Diver (ity, if a Wife 
be endowed by a Diffeifor, (he (hall have 
the Warranty; but if the Reverlion of 
thofe Lands are only granted over by the 
Heir, (he hath loft her Warranty agaittft 
the Grantee, 17 £. 3. 7. 21 E. 3. 48.' fo 
' £. 3. * quid Juris clamat. 41. 

Ip the Hulbahd exchange Lands, &c^ 
and afterwards di^th, if the Wife haih 
Dower of the 3d Part of the Land taken 
in Exchange, (he (hall not have D^wer 

of 

♦ What Right be claims. 
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6f the other Land, &c. which was giveti 
. in Exchange. 

If a Woman be Guardian in Soccage; 
ahd {he bring a Writ of Dower again ft a 
Stranger^ he may plead that (he holdeth 
othei: Lands in Soccagc, of which (he 
may endow herfeif de la phis belk^ and 
the Wife upon tliat may endow herfeif 
of thofe Lands unto the Value of the 3d 
Part, which (he ought to have of the 
other Lands which the Guardian holdeth^ > 

And whether (he riiay endow herfeif 
de la pluis belle ^ unto the Value of the 3d i 
Part, which (he ought to have of all her 
Hufband*^ Lands or no, quere -, for fomc 
hold that Dower de la pluii belle (ball enr 
dure but during the Minority of the Heir 
who is in Ward. 

The Son would have endowed his f.n. 8,334. 
Wife of a Rcverfion of Land j which one 
held for Life, ex ajfenfu patrisy and it was 
holden that it was not good, M. 4. E. ^^ 
becaufe it was not in Pofleffion, whereof 
a Right of Dower may be claimed *. 

And the Writ of Dower, ex ajfenfu 
patrh^ lieth as well againft the Guar- 
dian, as againfl the Tenant of the Free-- 
hold. 

S If 

♦ St€ a Vrectdtnt dfa Releafe to a Purcbafir and hts Truf' 
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If the Tenant fore-judg« the Mefney 
yet the Wife of the Mefne ihall be eii»- 
dowed. 

If a Man recovers in Value againil th^p 
Hufband, by a Warranty 4^ncefireU yej 
the Wife (hall be endowed, becaufe the 
fame is by Force of the Warranty made^ 
and not by Reafon of a Title Paraxnount 
to the Land. 

Where the Hufband's L^nd is eyi£(e4 
by Title Paramount, the Wife q*n not bf 
endowed, becaufe the Wife cannot be in^ 
* titled to an Infeudation, where the {iuf- 
band is not ih titled to the Land itfelf 5 bujt 
if the Land be recovered by the w^ cjf 
Recompence in Value, either by H^m^ 
Aunceftrd^ or othcrwife, fudi Rccomf 
pence binds the Land only from (hf 
Judgment of fuch Land b^ing prep^ 
dently bound by the Wife's Title tp the 
Dower, (he (hali have her Dow^ QHt of 
the Lands recovered in Value ; aq^ if th^ 
Wife be evidled of any Part of tbofe I^aiii^ 
affigned to her for Dower, ^e is jbiMfi|le4 
to recover in Value againft fuch ^^9Qr 
of Dower, be he DeiTcilcir or Heir^ be-* 
xaufe It was not an Infeud^n of tli^ 
Third to which fhe was iiititled ; but Q[i% 
will not recover againft the Heir's Gran- 
tee of the Refidue of the Lands, becaufe 
ji^e did not make the lofejudation^ and the 

Tenure. 






I 
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Tenure was hot £rocQi hia), 1;>ut the Re^ 
verfipa ftill continues in the Heir : and 
albeit the IJeir bad granted the Rever*^ 
fion of the 3d Part, yet (he could not re^ 
cover againfl the Grantee, foecaufe the 
Heir could not. grant over the lleveriioa 
without her Atton^ment; and (he is npc 
oUige4 to attorn, pxcept fuch Gxantee of 
the Reyerfion will eiitcr into a Warranty 
to defend her Ell^te ; afijd it feems that 
the Repompence whicl^ .^tbe Wife has, is 
only againfl: the Perfon who made the 
AdignnGLcnt of Dpwer, and doth not at-* 
tach upon any Efiate t^ajt was not fubje(3: 
tx) fuch Infeudpitb^; . ^ 

Thb yppngeft ^qi^ iliall not affign 
power to his Wj^ fX afe?]fu patris of 
the Father^s Laiuj^ ^,eca,u(e.he is not Heir 
apparent* 

The ^T^Qwrnt^ /fi ^ium ^cckjia^ or 
t}c affen^pdtrU\ ajrf ;pJ^rticular Infeuda-^ 
tions in t}ie jLife of |))e ^ufban^, though 
to take place after his Deceafe ^ and there^ 
fore the Wife;may entqr withouf any Af- 
iignpient.of the Heir, oc any further Spe^ 
cificatiion of the Father, than what was 
contained in his qriginal Deed, becaufe 
the Tenure was erefted in the Life of the 
Hufband. and none can endow in this 
Manner but the Heir apparent, becauf^ 
CO )>ody elfc cap be qer|am1y intltled to 

S * the 
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the Dcmcfne; and therefore they can't 
make fuch Sort of Infeudation out of 
them, nor could the Heir do it without 
the Aflent of his Father, becaufe the De- 
co. Lit..a5. b. mefncis in him; nor could the younger *^ 

Son, in horougb Englijh do it, becaufe 
there may be a younger; and thefe Sort^ 
of Dowers were fa conftituted, as to take' 
place at all Events, either in the Life of the 
Fathc;r by his Affent, or after the Death^ 
of the Father by the Infeudation of the* 
Hufband, 

If the Hufband enter into Religion,' 
the Wife fhall not have Dower during 
his Life ; for the cntring into Religion is^ 
only a Separation, and no Diflblution of 
the Marriage ; and if he were deraighed, 
he might enter upon his Eftate again j^ 
and it feems, that the ecclefiaftical Law' 
would provide the Wife Alimony during 
his Life;^ but flie cint have a feparate Iri-^' 
tereft by^ way of Dow:er during thfe Mar- 
riage., 

The Wife (hall have a third Part of an 
Advowfpn for her Dower. If the Wife 
. do elope from her Hufband, and remain 
with the Adulterer, fhe feall lofe her' 
Dower, : . . 

fiy*the oldltudal Law, the Vaffal, if 
he corjipTitted Adultery with the Lord's- 
Wife, itwai a Forfeiture of his. Feud-,- 

- - ^and 
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firid confequently if .the Wife of a Te- 
nant -committed Adultery, fhe forfeited 
the Infeildajtion of her Dower ; but tlie 
fubfequent Laws* put it upon Elopemf ut^ 
becaufe by that the Adultery became flap 
grant, a^d they would not allow ^fecret 
sAdulteries to be pretended after the Death 
of the Hufband, by which the Heir ble- 
•cnifhcd the Reputation of his ABceftors. : 
If the Hufband be attainted of Felony 
by Outlawry, or otherwife, ihe (hall lofc 
her Dower 3 fee the Common Law. air- 
lered in this^Cafe, i J£. 6. c. 1 2. Whep the 
^uiband's Eftate efcheated to the Lord 
-for Felony, or to the K-ing for T^<?^Q5> 
therq was an End of the Wiife's Dowex^ co. ut. 9. 4r, 
becaufe the; ;King or ^Xoyd came in'by ^ ^^' 
Title Paramount, and the Eft ate rot thi 
Hufband was at an End, out pf whici 
the Infeudation was to be : fo if the ^uf- 
hand had enfeoffed any Perfon, and haa 
ijdmmitted Treafon or Felony, fhe cqul^ 
not haye claimed her Efower from, ,tHp 
JFeoffee, . becaufe th^ Feoffee, , after thp 
Ppath of the Hufban^d, held of the Supe- 
rior Lord i.apd. the Eflate of the Iluf.- 
band, which he had, during the Cover- 
ture was forfeited j but if the; Hufband 
:had not committed the Treafon or Felony, 
ihen fhe might have claimed her DoWer 
flf the Feoffee i tho fmce t\\t Statute of 

§ 3 ' '%/a 
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\ ^aEmptores^ the Feoffee holds of thd 

fupcrior Lord, becaufe the Marriage is 
confidered as a Charge upon the Bftate 
to^ any Perfon that comes in the pety aft 
under the Conveyance of the Hufband, 
lind therefore the w ife -s Dower was con- 
iidered as an Infeudation charged on the 
Eftate 6f the FeofFer ; but if the Huf- 
band had committed a Forfeiture after 
the Feoffment, it would have vrorked as 
anEfcheat of the Mefualty, andconfc- 
quently the FeoflFee would have held of 
'the Judxd Paramount, and the Wife could 
not thcrcfdre have had Dower 5 but wher0 
there wa^ no Forfeiture, the Mefualty 
had a Continuance, and then the Wife'^s 
DoWer was td charge the F^oiFee, as a 
prior Infeudation, arifing out of the Mar* 
tiage Contraft, But after the Statute of 
^a EtnftoreSy this Diftin(Stion, which 
arofe out of the Mefne Tenure, became 
cbfoletc, and therefore they thoughtj^ 
fincc the Huftand could not, by his Adt 
pf Alienation, defeat the Wife's Dower, 
fo he aught not by his Ad: of Forfeiture j 
therefore, agreeable to the Stat, i E. 6. 
C- 12, was made to preferye the Wife's 
Power where the Huftand hjid forfekeld* 
If one Joint-tdnant make a Feoffment 
of his Part, his Wife (hall not be en-? 
^ov^^d^ ^ecaufe her Hyiband was txtw^x 
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folc feized* In that Gafe of Joint-tenancy 
during the joiiitSeifin,. the Wife's Contra^ 
qf Dower can never attach upon the E- 
ilate, becaufc the other Joint-tenant comeg - 
in by the feudal Contrafl;, fuperior to the 
Marriage Contract, k^ to the Wife's In-f 
feucktion % for though the Marriage had 
been prior to the Joint-tenancy, yet it will 
not attach, upon it, becaufe the Eftate ini 
Joint-tenancy is fo created, that it fhoutd 
lurvive * fi? cujus e/i dare ejus eft difpo - 
nerey therefore, tho* the Marriage were 
precedent, yet it cannot take place upon 
this Infeudation ; butasfoon as the fole 
Seifin commences, the Wife of the for-* 
mer Companion of the Alienor, who is 
flow become Tenant in Conuxson with 
^e Feoffee, (hall be endowed .—Endow- 
ment •{• ex ajfenfu matris is ^od, but 
'^ ex ajenfu fratris *tis holden is not good. 
And Dowment jj ex affenfu patris after 
the Marriage, is good. Dowment -f- ^x 
ajfenju matris is good, becaufe the Son is . 
Heir apparent of her Lands ; but %ex af- 
f^fu fratris is not fo, becaufe one Bro- 
ther cannot be faid to be Heir apparent 
to another, feeing the Brpther may mar- 
ry, and have Children, and the Dow- 

S 4 ment 

• And it Is his Right to dij^ofi, wUfk Hight it is to p^t. 
i BythiMotbir'sJfent. % »f th$ Brotlter't^Uini. 

I $j the Fathfr's Jftnt. ' . - 
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mcnt * ex ajfenfuy is good at any 
during the Marriage, becaufe it is only 
afccrtaining the Quantity of InfcudatioOj^ 
Aor is there any Obje£tion that this fhould 
over- reach a Purfcharer ; becaufe, whea 
an Heir apparent is married, it is a fuffi- 
cierit Notice to enquire into the Settle- 
ment of the Land of the Father. If a 
Man marry a Woman in a Chamber, 
Dowment ^f* adOftium Camera is not goodly 
Dowment adOjiiumEtcIeJiaoixht Moietjr 
of the Land is good ; and a Woman nmr^ 
ried in a Chamber, (hall not have Dowier 
by the Common Law. ^ere of Mat^ 
riage made in Chapels not confecrated, 
&c. for many are by Licence from the 
Bifhop married in Chapels, &c. and it 
feemeth reafonable, that in fuch Cafes^^ 
ihe fhall have Dower. 

Formerly they held, if they were 
not married at the eonfecratcd Church, 
that the Wife fhould not be endowed, 
becaufe the Contrail not being folemnly 
made, was hot fufficient for an Infeuda-^ 
tion ; but afterwards, when the Solcmni-? 
jeation of Marriages in confecratcd Chapels 
was allowed hy Licence from the Bi-^ 
£hop ; and when it came to be held tt^at 
JMarriages were goqdj tho' done in pri- 

• • 1 

f ByJ/Jint, *\ ^ ^t the Chamher Door , ' 
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vfLte^ * and in unconfecrtted Places, fince. 
they held that the Sacrament depended on 
the Prieft, and not on the Place, they 
then determined ("fincc the Hcir^s Tide to' 
the Demefhe depended on the fame Title* 
as the Wife's Claim to Dower) that 
Dower was demandable upon fuch pri-- 
vate Marriages. And in fome Places, the 
Wife (hall have the Moiety in Dower^ aa 
in Gavel-kind. 

AiaD in fome Cities £he ifaall have all 
by the Cuilom, which is called F^ee^ 
Bench. 

The Free-Bench feems to have its Rife 
from the* fame Cuftom as the Bwougb 
Englijk hi "villain Tenure^ the Lords hav- 
ing the Cuftom to poifefs their Tenaots 
Wives, they contracted that the younger 
Son ihould inherit ; but the Wife ob* 
tained the Privilege over the whole 
£ftate, and eafily compounded for Crimes 
of that kind. 

And Glanvil faith, that * ad Ofiium 
BtclejSa^ a Man cannot affign more than 
the 3d Part in Dower ; and if he do, the 
Wife fhall be admeafured, &c. but lefs 
may be afSgned by Law. . 

Yet at this Day, it feemcth that the 
Affignment if adOftiumEcclefia^ of more 

than. 

• ♦ See now 26 Geo. 2, c» 33. tntitUJ^ An AS to prevent 
^Iffn^ftinf Marriages. '^ At the Church Door. 
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ioxa the third Part iV good^ and flie {ball- 
not be adm^fured for it. 

The Reafoti why in GlanviWs Time 
Endowment ♦ ad Ofiium EccUJice of more 
than a third Part was not good^ feems to 
be^ becaufe it hurted the Fruit of the 
L&rdsi feudal Service daring Minority f 
but iince it fubfifts on a Contrad made 
on a CoDfideration of Marriage, it ought 
to prevail though it exceeds a Thirds 
. d^d this is the Reafon of the latter Re« 
icdutbns. 

And the Wife (hall not be dtftrained 
in the Lands, which (he holdeth ia 
Dawer. for the Debts of the Hufband in 
hi^ Life due to the King, nor in the 
Lands of Inheritance of the Wife, nor in 
the Lands which fhc hath by Purchafe," 
made by the Hufband to him and his 
Wife, and unto their Heirs, and if fhe 
be diftraioed by the Sherif*, ihe xo^^y fue 
forth fuch Writ. 

<^ Maiieret . jR^jf, Vice-ctmist. Sulutem cumfecunium 
Jro^S^r kgem & confuetudinem regni nojiri Anglije, 
T«rh rw ^ieret in t err is & tenementis, qune teneni 
«^«^« e)^ca' ^^ ^^^^ ^^ ^^^^ virorutnjuorum^ vel qui^efunt 
^eDono virorum de bateditate fuu^ vet qua JM acq^/he-- 
H^'idStlte fus, ffi*/, pro debttis wrorumjuorum reddendis 
J^/^J^"'"^^'^ difiringi non debeanti ac tuB. quafuit uxor 

Reg, 142. b, . A 

* At the CbtiTcb Ddor^ "' 
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A. dififingis in terris & tenemetuis JUi's 
qua temt in dotem de donopradifii A. & 
etiatn quafuerunt de hareditatt ipjius R 
fcut ex quereld fud accept mus^ tibi pra^ 
cipimits quod ipfam B. in terrii ac tenemtn^ 
tis Juts qua terientur in dotem vel funt de 
baredttate fud propria velex quajito ip^us 
"B.'pro debito ipfius h* quondam viri fui 
readendo^ non difliringas^ tjeJ dijlringi fa^ 
cias contra legem & confuetudinem pra^ 
di^as^ & dijirieiionem^ &o. 
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* Tut: King, to the Sheriff^ Grectrri 
Whereas according to the Law* an 
Cuftom of our Kingdom of EfigiUnJ, 
Women ought not to b^e diftraincd for 
the Debts of thftir ttulbandi^ which 
are to be accounted for, in the Lands 
and Tenements, which they hofd lA 
DoWer, of the Gift of their Huflbiiiids, 
or which are their own Inheritance^, 6t 
tvhidh they hate acquired thernielves ; 
and you dlftrain B. who was Wife of ^. 
in her Lands add Tenemehts, which 
(He holds in DoWer of the Gift tf the 
aforefaid ^» and alio tvhich Wer6 the 
Inheritance of j3. as we have bten in^ 
formed by her plaint : We cbtilmand 
you^ that you do fiot diftraini or caufe 
to be diftrained B. in her Lands and 
Tenements, which are held in Dower, 

* * or 



That. 

nottobediflraia. 
cd for the Debt 
of their Hulbaods 
in the Latidi aii4 
Tenementswbicli 
they hokl ta 
Dower of the 
Giftof their HnC 
l^anda, or of thiir 
own Inberitanoe^ 
or of their 
Earniog^ iu* 
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* or arc of her own proper Inheritance* 
• . or of the Earning of the fame B. for 

* the Debt of ji. which is to be account* 

* ed for, formerly her Hnfband, againft 

* the Law and Cuftom aforefaid^ and the 

* Diftrefs, (s?r. 

Erj. 142. b.i4T. There is another Form of the Writ m 
the Regifter for Tenants in Dower, which 
is dired:ed unto the SheriflF, commanding 
him' that he do not diftrain the VV^ife in 
thofe Lands which fixe holdeth in Dower, 
or of her own Inheritance for her Huf- 
band's Debt; b\»t that Writ hath thefe 
Wor^s in the End of it, * dum tamen 
haired^ & executorum tefiamenti ipfius E, 
ad debit a ilia nobis fohenda fuffici at non 
dijlringasj &c. and by thefe Wjxds in 
the Writ, it feeiiis, that if the Heir or 
the Executor, have not fufficient of Lands 
or Goods to pay the Debt, that the Wife 
ihall be <:harged, and diftrained for the 
Debt of the Hufband in thofe Lands^; 
but it feemeth reafonable that the Wife 
ihall not be charged or diArained in thofe 
Lands which were the joint Purchafe 
made to the Hufband and her ; but if the 
Hufband be indebted to the King before 
ihe hath Title to Dower, it feemeth to be 

other-. 

* Provided the Heirs imd Executors of the feffament of 
thifnmt E. are able to fai^ us the Debts ^ do hot difiraii^^ if^^ 
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* • • 

ctherwife; fee /[, AJJizfi 36. 53. JDy. 224. , 
Sir Ji^m. Sl Lems^s Caje. 

And there is another Writ in the Re- 
gifter for the Wife, dir^dted to the Sheriff, 
that he did not diflrdn her in Lands of 
Tenements, which her Hufband and (he 
purchafed joindy, before the Hufband 
was indebted to the King; if they pur- - 
thafe the Lands jointly to theni in Fee,. 
the Lands after the Death of the Hufband, 
in the Hands of the Wife, and her Heirs, 
fliall be difcharged of the Debt ; and if 
ihe be diflrained, that he deliver them 
^gain to the Wife. 

" And by the fame Reafon, though the 
Hufband be before indebted to the King, 
that if he and fhe .purchafe the Lands 
jointly in Fee to them, after the Death 
6f the Hufband, the Wife, and her Heirs, 
be difcharged of the Debt. Arid there 
is another Writ in the Regifler for the 
Tenant in Dower, diredled to the Sheriff, 
that he do not diftrain the Wife for the 
Hufband^s Debts, becaufe that the Heir 
who ought to pay the fame out of the 
Lands, is within Age, and in Ward ta 
the King; or becaufe that other Tenants 
who fhould be charged with the Payn^ent 
thereof are omitted. 

And fo it feemeth, the Lands of the 
Tenant in Dower fhall be difcharged, if 

there 
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there were other Lands of the Hajban4 
to pay the Debts 5 and thofe Writs appear 
in the R^ijier^ftu 142, 143. 

And another Writ direded to th^ 
Sheriff, that he do not diilrain the Wife 
v'ho holdeth Lands in Dowec, jfbr the 
Pebts of the Hu£band, which he owed 
to the King» before the CootraAof Mar- 
riage between him and the Wife pur^* 
chafed jointly in Fee, for the HuibapdV 
Debts^ which he bepame Debtor for be- 
fore the Purchafe; and fhe may have 
fucfr Writ out of Cb^ncery^ directed to 
the Treafurer and Barons of the Excbe^ 
Mtg.i47»b. qmr^ commanding th^m that th^y en« 
cpire thereof; and If they fijid ithe i^mq 
that they furceafe an4 difchacge the Wife, 
with this Provifo in the Writ. * Frtmfo 
quod dfibita ilia de executoribus & bar^ai^ 
but prediBi Roc tenentibuf terrarum ac U-- 
nementorum qu<? fua fuerunt qu^ inde 
de jure debenf oner art ad opus nojlrunt^ 
leventMr utjuftum efiy T. <sfr. 

The true Diftindtion of thefp Cafes is^ 
that if the Debt to the Kbg be fujbfe- 
quent to the Marriage, then the Wife*8 
power^ being a Contrad for Infeudation, 
IM- the very Time of the Marriage, and 

which* 

* Pr.6^i4td that thofe Dehts he lended^ eu isjuft^to owr jdk 
if the Executors and heirs 9f the afore/aid R. and the ^4- 
uants of the Lands and Tenements which 'were her otiim^ awd 
'wbith ought ky Law to be charged *with ihetiu 
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vrhich binds the Lands, the Alignment 
of Dower over-readbes the Charges 1^ 
the Debt of the King ; for if the Hulband 
cpuld not alien, during the Coverture, 
fo as to defeat the Wife'is Infeudation, 
he could not Q^e any other Charges 
d>at would impeach it i and therefore th^ 
Wife may have a general Prohibition^ 
4ince the King's Debt does not affe<^ iKc 
Landss but if the King's Debt was be-*- 
fore the Marriage, then her Coi^tra^-for 
In&udation was fubjed to ^he Borthea 
of ii» King's Debt 5 an4 therefor^, there 
Xbe cap only l&ave a fpecial Prphibitioo^ 
with an ifa quody l|i6t there are Lajnds 
ipi t)ie fHands of the Heir, or Chatties in 
the VLw^ of dje Ex^c\*»>r, tp afxfwer 
the King's Debt ; for if there be ngt, then 
the Kipg n>ay levy the whole Debt upoo 
the Dowrefs, and flie muft come on the 
$t(h^r Fjeo^ers of the Huiband^ who arc 
equally liable to Contribution; for the 
l^|i^ai^4 by fubfequent AUenatioiis can*- 
/|2pt put fuch a DUadvantage upon Htm 
4Dr<>vvn, that has giv^ him Credit, as^t9 
jfofce the Crown to bring in every Alienee 
in Qr4i^r to be paid by them, bujt the King 
^as; a Right to feize the Lands in whof&- 
ibever Hands he finds them, if fuch 
Ferfon conKS in fubfequent to fuch Char«- 

Of 
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Of the Writ de Dote Assignanda^ 

The Writ de Date Affignanda licth, 
^hcre it is found by Office that the 
King's Tenant was feil^ of Tenements 
in Fee, or in Fce-tail, the Day he died^ 
tSc. and held of the King in Capite^ then 
the Wife may, and ought to come into, 
the Chancery^ and there make Oath, that 
flie will not marry without the King's 
Licence ; and thereupon the King may 
affign her Dower in the Chancery of thofe 
Manors and Lands. There was to be nd 
Marriage of the Dowrefs, during the 
Nonage of the Heir, that was in Ward 
of the King •, without the King's Liceric^ 
becaufe by the general Conftitution of the 
Feudal Law, every Feudatory of the 
Crown was to marry with Licence, that 
there might be no Difparagement to thfc 
Family, whilft they were under the Care 
of the Crown, and the Dower being 
affigned by the Crown, was in Nature of 
a Royal Infeudation, tbcrcfore under the 
fame Neceffity to take out a Licence, and 
thereupon (he (hall have a Writ unto the 
Efcheator, where the Lands are, which 
ihall be thus. 
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Rex Efcaetori fuo in comitatu Bed. G* DeDoteafBg* 
%\i\i. falutem Sciatis quod de terris et^^^^\^f:^ . 
ienementis qua fuerunt H. defunBi^ qui 
de nobis tenuit in capitey et qua occajion^ 
mortis ejufdem H. capta funt in manunt 
nojiram : qffignavimus I. quafuit uxor pra-- 
diSli H. tertiam partem maneriorum de T, 
G? C. in comitatu S. de C* in comitatu T, 
cum pertinentiis, nee no'n tertia^n , partem 
prDpdrtis qua fuit ipfius H. curia liber" 
tatis honoris Wynton, et vifus francipleg. 
in di£io cwnitatu Leyc' habendam in do-^ 
tern ipfam de maneriis & proparte pra- 
diSiiSy fecundum legem et confuetudinem 
regni noflri Andiae contingentem^ nee non 
de ajfenfu E. principis Wall, filii nojiri 
cbarijjimiy cui cufiodiam manerii de R. in 
comitatu Buk. qua ad I. //. et manerii de 
N. cum pertinentiis in diSfo comitatu.^ 
Bed. qua ad X. //. extenduntur per an^ 
num; Jicut per exteritas inde de man^^ 
dato nojiro fadlaSy et in cancellaria nojlrd 
retornatasy eji compertum. AJJignavimui 
prafata Johannae diBum manerium de N* 
cum pertinentiis y pro dote fud diSlorum . 
mat^eriorum de K. etl^. habendum in for -^ 
md prad, Et ideo tibi pracipimus quod 
eidem I. diSlum manerium de N. cum per ^ ^ 
tinentiis liber es: habend. in dot em fuaM , 
ficut prad. eft T, i§c. 
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Efcheator, to deliver the Lands afligned 
unto her; and although the King'doth 
commit the Cuftody of the Land unto - 
another, yet the King may affign Dower 
unto the Wife in Chancery % and (he (hall 
have a Writ unto the Efcheator, to de- 
liver unto her that Dower as appeareth 
by the Reg. 298. Kelw. 13'^. It feems 
that the Committee cannot affign Dower'; . 
but quere^ if it {hall not be good till the 
^cg. 29«. Heir fues .Livery ? and the Writ is fuch. 

Rex Efcaetori in comitatuWzxr,, & Leyc. 

falutem. Cum inter cater a terras et tent a. 

I. qua fuit uxor H.defuniii, qui de nobis 

tenuit in capite^ per nos de t err is et tenemen-- 

tisy quafuerunt prad. H, in dot em ajjigna- 

tis, ajjignaverimus eidem I. phrtem manerii 

i/^.Gronby cum pertinentiis in comitatu 

prad. nee non tertiam partem propartis qua 

fuit ipjius H; Curia libertatis honoris W. 

• et vijus francipleg. in eodem comitatu^ ha-- 

bend, in dot em in forma prad. tibi praci^ 

pimus quod eidem L cujusfacr amentum quod 

fe non maritahitjine licentid nojird recepi^ 

muSy diStas tertias partes in ballivd tud in 

prafentid cujiodis eorum manerii et tertia 

partis per vos inde pramonend. Ji inter effe 

*voluerity vel attgrnati fui in hdc parte^ 

affignari et liber ari facias. Habend. in 

dote Jicut prad. efi^ et cum ajjignationem 

illamy &c. T. &c. 

^ The 
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* The King, to the Efche^tor in the of affigniog 
Counties o{ JVarivick and Leicejier^^'''^^'' 
Greeting. Whereas among other the 
Lands and Tenements of y. who was 
the Wife of H. deceafed, who held of 
us in Chief, by us of the Lands and ' 
Tenements, which belonged to the x 

aforefaid H, in Dower; we are wiling 
to aflign to the fame J. Part of the 
Manor of Gr^;z^^ with the Appurte- 
nances in the County aforefaid, and 
alfo a third Part of the Purparty which 
belonged to the fame H. of the Court 
of Liberty and Honour of IF. and the 
View of Frank{i]edge, in the fame 
County, to hold in Dower, in Form 
aforefaid ; we command you to caufe to 
be affigned, and<lelivered to the fame ' 

* y. whofe Oath that (he will not marry 
without our Licence, we have taken, 
the aforefaid three Parts in your Baili- 
wick, in the Prefcnce of the Warden 
of the Manor and third Part, to be by 
you thereof forewarned, if he fliall be 
defiirous of attending, or his Attornies \ • 
on his Behalf: to hold in Dower as 
aforefaid, and whefi- that Affignment, 
&c. Witnefs, &€• 

And if the Wife after 'the Death of 
the Hufband, doth come into the Chan- 

T 3 cery^' ^...- 
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ceryy and pYayeth her Dower, there th^ 
King may grant a Writ unto the Efchea<p 
tor, commanding hini to take Security of 
the Wife, that Oie does not marry ber» 
felf without Licence, an4 that the EA^* 
cheator do affign Dower untp her ; and 
the Writ (hall be fuch. 

pe oote afljj- R^x Efcdetori fuo in comttatu Eborun^ 
^^^^97* folutem. Pracipimus tibi quod capto f(i^ 

cramento M. qua fuit uxor W. defun5ii^ 
qui de nobis tenuit in capite^ quodfe non 
maritabit Jine licentid nojlrdy eidem M. 
rationabilem dot em fuatn ipfam de omnibus 
terris & tenementisy qua prad W. quonr 
4atn vir fuus tenuit in dominico fuo ut de 
feodo^ in ballivd tud die quo obitt^ & qua 
per mortem prad. W, capta fuerunt in 
tnanum nofiram^ et in manu nojird Jic 
exijiunt^ fecundum legem et confuetudinem^ 
regni nojiri Angliae contingentem^ per ex^ 
tentam inde faStam^ vel aliam Ji necefe 
fuerit iterate faciendamy in prafentia B, 
per te inde pr(fmonend. [fi inter ejfe volue-r 
fify ^Jfig^^^i f^c. et cum ajfignationem 
illamjic jecerisy earn Jub Jigillo tuo dijlinSe 
et aperte tnittatisy ut eam in rotulis canr 
cellariae nojlra prout moris e/i irrotulari 
fafiamusy T. ^c, 
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^ The King to his £/cb(?9tor pf theofamgwflg 
County of nri, Greeting. Wecopi-^^- 
mand you thjit having t^ken (he Oath 
of ilf, who was the Wife of W. de- 
ceafedi who held of us in chief, that 
ihe will not marry without ouf Licence^ 
you caufe to be aiiigned to the fame M^ 
her reafonable Dower, belonging to her 
of all the Lands and Tenements, which 
the afqrefaid W. formerly her Hufband, 
held in his pemefne as of Fee, in yopr 
Bailiwick, the Day on which^ he died, 
and which by the Death of the afore* 
faid W. were taken into our Hands, 
and in our Hands fo remain, according 
to the Law and Cuftom of our King- 
dom of England y by Extent thereof 
made, or another to be again made, if 
neceflary, in the Prefence of B. to be 
by you thereof forewarned, if he (hould 
be willing to attend; and when yotji 
fhall have fo made that Af&gnment, 
that you fend it undier your Seal di- 
ftindly and openly, that we may caufe 
it to be inroUed among the Rolls of ou{r 
Chancery, as is ufual. Witnefs, &c. 

And if a Man dieth feized of Lands 
which ^re holden by Knight's Service, 
of any Manor, or otherwife, ^s of *n Ab- 
bey, Biflioprick, or Priory, or fuch as 

T 4 are 
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^re in the Kmg s Hands, by Reafon of & 
Vacancy of the Abbot or Biihoprick, &c. 
then, if the Wife will have Dower, (he 
ought to fue in the Chancery^ to have 
fuch Writ diredled to the Efcheator, to 
affign her Dower ; but there the Wife 
fhall not take Oath that fhe will not 
marry without the King's Licence, as ap-^ 
peareth by the Writ j for the Prerogative 
does not obtain in this Cafe, for the King 
affigns Dower as Guarciian of the Tem- 
poralities, and not as tlie fuperior Lord j 
and the Writ is ; 

%%fl^T R^^y Efcaetori fuo in comitatu Eborum 

falutem. Pracipimus tibi quod K. qua fuit 

uxor B. defuniii^ qui de abbatid de burgo 

fanSli Petri iiuper vacantty G? in manu 

noftrd exiJientCy tenuit perfervitium milir^ 

tare: rationabilem dotemfuam ipfam^deom^ 

Vibus terris & tenementisy &c. qi4a prad^ 

lirvirfuus tenuit in abbatid prced. in bal^ 

livd tud die que obiitj & qua per mortem 

ipjius B. in manu nojird exijiunt^ &c. (ut 

. fupra.) ■ , 

CfaffigniBg ^ The King, to his Efcheator of the 

^'**"' * County of Tori, Greeting. We com-' 

* mand you, that A. who was the Wife 
^ of 5. deceafed, who held by Knight^s 
^ Service, of the Abbey of the B^orough 
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' of St. Prf^r lately vacant, and remain- 

* ing in our Hands, her reafonable Dower 

* of all the Lands and TTenements, &c^ 

* whichthcaforefaid^.herHuiband, held ' 

* in the aforefaid Abbey, in your Baili- 

* wick the Day on which he died, znd 
^ which by the Death of B. remain in 

* our Hands, &c. (as hefore.y 

And the like Writ may be fued by 
the Wife for Lands which her Hufband' 
held by Knight's Service, of the Manor 
of him who is in Ward to the King, by 
Reafon of his Nonage; but there fhe 
fliall not make Oath, that (he will not 
marry herfelf, no more than in the Cafe 
before 3 for the above Reafon. 

And the King may affign Lands in 
Dower in the Chancery^ rendering Rent 
yearly to the King, and because the 
Lands do exceed the Value of the 3d Part 
of all the Tenements whereof fhe ought 
to have Dower ; and then, upon that 
Aflignment made in Chancery^ (he fliall 
have fuch Writ to the Efcheator : 

Rex Efcaetort fuo falutem. Set as quod ^l ^^ ^f^^^^ 
4e terris & tenementis quce fuerunt E. ^/? reddcndi qu<;^€x. 
B. defunct J qui de nobis tenuit in capite^ Reg/aj;. b. 
&'qua oceafione mortis ejusdem E. capta 
Jufit in manum nojiram ajjignavimus M. 

qua 



282 ll)e L(tw of Executions.' 

qua fuit uxor fr<^d. E. maneria fubfcrip-- 
ta^ videlicet maneria de B. et ae C. cum 
pertinentiis in comitatu L. qua ad centum 
Li. extenduntur per annum ^ babenda in 
dotem ipfam de terris & tenement is prad4 
fecundum legem et confuetudinem regni no-- 
Jlri Angliae contingentem^ reddendo inde 
nobis per annum ad fcaccarium nojirum 
tantum quod excedit dotem fupradi^am. 
JE/ ideo tibi prafipimus quod eidem M . 
diSla maneria cum pertinentiis liberes z 
babenda in dotem fuam in forma pradiSld^ 



Of afligning 
Dower with a 
Claufe to return 
the Overplttf. 



* The King, to his Efchcator, Greet- 
ing. Know that we h^ve affigned, out 
of the Lands and Tenements which be- 
longed to £. of B. deceafed, who held 
of US' in chief, and which, by Occafion 
of the Death of £. are taken into our 
Hands, to M. who was Wife of the 
aforefaid £. the following Manors, w;s. 
the Manors of JB. and of C. with the 
Appurtenances in the County of £#. 
which are extended at loo /. a Year, 
to have in Dower belonging to her of 
the Lands and Tenements aforefaid, ac- 
cording to the Law and Cuftom of our 
Kingdom of England^ returning to us 
fomvich thereof, as exceeds the afore- 
faid Dower, yearly at our Exchequer. 

4 ' And 
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* And therefore we command you to de?- 
' liver to the fame M the faid Manors 

* with the Appurtenances : To be holden 
^ for her Dower in Form aforefaid, Wit- 

* nefs, ^^/ 

And if the Wife be impotent, fo as 
ihe cannot come into Chancery to make 
Oath, and to demand her Dower tg be 
gflSgned by the King, then (he may havp 
a fpecigil Writ, direiSed to certain Per- 
fons to take her Oath, and to receive At- 
torney for her to fue for her Dower in 
the Chancery^ &c. and fhe Writ appear- 
cth inth^ Reg. fo. 298"— And if the King 
ii^akes Livdry unto the Heir at full Age, 
fgying unto the Wife her Dower, to be 
afligned by the King j then, if the Wife 
will d'emand Dower, (he ought to fue for 
, the fame in Chancery 3 and if (he do de* 
mand her -Dower there, then (hall i(rue 
a fpecial Writ unto the Efcheator, that 
he warn the Heir for to be in Chancery 
at a certain Day, &c. And there the 
Wife (hall have the fame Day to receive 
hei; Dower, &c. And the Writ which 
(hall iffue againft the Heir (hall be : 

Reic Efcaetorij &c.falutem. Cum domi- s<;;r«/*cias Jia- 
nus tn E. nuper rex Angliae pater nojtery dum affipn. dotw, 
?P 4i^yanuarii proxinK^ prceteritOf ceperit '^' *^ ' 

bo- 
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homagium T. de H.Jii & haredis T. de B, 

defunSli de omnibus terris & teffementis 

qua idem T. pater fuis tenuit de di&o 

patre noflr'o die quo obiity & ei terras & 

tenia ilia reddiderity eaq\ fibi mandaverit 

Uberariy falvp jure cujujlibet & falva M. 

quafuit uxor pradiBi T. rationabili dote 

Judy ipfam de terris & tenementis prted. 

fecundum legem & confuetudinem regni no^ 

Jiri Angliae contingent e^ ei prout moritaj^ 

Jignand. Jicut per infpeStionem rotulorum 

cancellaria di£li patris nojiri nobis con- 

Jlaty ac prafata M. nobis fupplicaverit 

ut ei dotem fuam^ ipfam de terris & te~ 

nentis prad. contingenfem fecundum legem 

& confuetudinem regni nojiri Angliae af- 

fgnarifaciamuSy per quod diem dedimus 

prafata M. quod Jit in cancellarid nojird 

, , in crajlino animarum^ &c. ubicunqi &c. 

ad recipiendam dotem fuam prad. tibi 

pracipimus quod fcire Jacias prafata T. 

. . quod ad diem prad. interft ajjignationi 

dotis prad..jijibi viderit expedire. Et ha-- 

heas ibi mmina^ &Ci et hoc breve T. ^c. 

safefaciatiox\it < Xhe King to his EfchcatoT, &c. 

Heir to be pre- ^^ y xxrt t 11-11 tt- • 

fiint on affigning * Grccting. W hercas Lord E. late Kmg 

* of England, our Father, on- the twen- 

* tieth Day of January laft paft, ac- 

* cepted the Homage of T. ofB. Son and 

* Heir of T. of B. deceafed, of all the 

* Lands 



Dower. 
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Lands and Tenements which the fame 
jT. his Father, held of our faid Father 
on the Day of his Death, and had 
granted him thofe Lands and Tene- 
ments, and had commanded them .to 
be delivered to him, faving the Right 
of every one, and faving to M. who 
was the Wife of the aforefaid T. her 
reafonable Dower belonging to her, of 
the Lands and Tenements aforefaid, ac- 
cording to the Law and Ufage of our 
Kingdom of England^ to be afligned ^ 
IS' cuftpmary, as by Infpedtion of the 
Rolls of the Chancery oi our faid Father 
appears to us, andthe aforefaid Af. hath 
befought us, to caufe her Dower be- 
longing to her to be afligned her out 
of fhe L^nds and Tenements afore- 
faid, according to the Law and Cuftom 
of our Kingdom of £«g-/izW; Where- 
fore we gave a Day, tp the aforefaid M. 
to be in our Chancery on the Morrow 
oi All Souls J Gfr, . wherefoever, &c. to 
receive her Dower aforefaid. We com- 
mand you, that you caufe it to be 
known' to the aforefaid T. that he may 
be prefent on the Day aforefaid, on tHe 
Aflignment of the Dower aforefaid, if 
he {hall find it expedient, and have 
there the Names, &c* and this Writ. 
Witnefs, :&c: ^ 

But 
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But if the King makcth Livery unta 
the Heir by his Writ, dircdled to the Ef- 
cheator, by which Writ he cotnmandeth 
his Efcheator to deliver unto him Seifin 
of all his Lands, &c. ^fahojure cv^ujlibit^ 
and he putteth not in the Writ thefe 
Words, ^f- SahaM. quafuit tiXor,^c*. ra^ 
tionabile dote fud ipjius de terr. G? tene'^ 
thentisy &c. contingent, et per nos ajpgnaf^ 
Then in that Cafe, the Wife ought to fae 
her Writ of Dower againft the Heir, if* 
fhe will demand Dower of thofe Lands, 
becaufe the King made Livery generally 
of thofe Lands by his Writ, without any 
Refervation of Dower to be afligned by 
him, G?^. — And if the King make a Re-^ 
ftrVation of Dower, to be afligned by 
him, by his Writ of Livery, which is 
dire^ed to the Efcheator ; if the Wife 
never demand Dower, or if (he hath 
Dower aijigned unto her by the King in 
Chancery ; yet, after the Affignniint made 
by the King, the Reverfion thereof is in 
the Heir, and he (hall not fue Livery o^ 
that Reverfion, after the Death of the 
Tenant in Dower, becaufe Ihe Writ of 
Livery doth not referve any thing to the 
King, but Affignment of Dower to the 
Wife J but the Writ doth conrmatid the 

Efcheator 

* Saving-every Boify'^s Right* 

\ Saving M. fwho luas the Wife of &c. her reafonahle 
Doiver out of the Lands and TenemtnUf &€. belongings and 

by us a/pgned tQ\her. 
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Efchcator to deliver Seifin of all the 
Lands, and that the Efcheator doth, and 
1^ that tht Livery of all the Lands paf- 
fcth from the King j and therefore it foU 
Ibwcth, that when the Wife is affign'd 
her Dower by the King in Chancery^ that 
yet the Rererfion doth rfertiain in the 
Heir, &c. for which he fliall not fue a 
new Livery of that Reverfion, after the 
EJeath of the Tenant in Dower, &c. yet 
quere of that Cafe. 

Wh en the King's Feudatory dies, dur- 
ing the Minority of the Heir, the King i? 
Xo perfed: the Infeudation of Dower, and 
therefore to make the Affignment; and 
tbo' the King does not make the Aflign- 
tacht during the Minority, yet he nvay , 
rcferVe to himfelf the Power of Aflign- 
ment after the Heir's full Age, and that 
is a Prerogative for the Benefit of the 
Dowrcfs, fince it may be better, and more 
compendioufly done by Petition in Chan- 
cery y and thereby fetting it out by the 
Efcheator, rather than by Suit at Law, 
which is fubjedl to great Delay 5 the King 
may, if he pleafe, on the Livery to the 
Heir, make an Exception of his Prero- 
gative, touching the Alignment of Dower, 
and then the King fhali ailign Dower at 
the full Age of the Heir ; but then fuch 
aii AfHgnment being an Infeudation of 
the Dowrefs, is a Delivery of it out of 

the 
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the King's Handstand by confequcnce tlia 
Heir need not fue a Livery of the Rever- 
lion ; but if the Dowrefs does not then 
petition, then the King often granted the 
Livery to the Heir, without any Excep- 
tion, touching his Prerogative of affign- 
ing Dower;' and then the Dowrefs was 
driven to her Suit at Common Lav^ 
againft the Heir if he will not aflign, be- 
caufe the Livery giving the whole De- 
mefne out of the King*s Hands, into that 
of his Tenant without any Referve, the 
King parts with his Power of making 
any Infeudations of that Eftate ; and that 
muft be conftrued to be the Intent of 
tHat Livery,^ where it is without any Re- ' 
verfion ; but the Right of the Dowrefs 
follows it into the Hands of the Heir, 
where (he muft obtain it, as J^y Law flie 
may ; and if the Wife be aflign'd Dower la 
the Chancery^ and afterwards it is furrhi* 
fed by the Heir, or by any other for thej 
King,, that the Land afligned to the Wife 
is not extended to the very Value ; but 
that the Land afligned to her is much 
more in Value than it is extended at; and 
that the Lands which remain in the 
King's Hands are extended to tlie full 
Value, (3c. then the K,ing (hall fend a 
Writ to the Efcheator, to make a new 
Extent s and , upon that Writ returned, 
if it be found that the Land afligned to 

the 
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ihe Wife is of greater Value, &c.^ theii 
upon return thereof, a Scire facias fhall be 
awarded againft the Wife, to fheyv Caufe 
wherefore (he fhall not be endowed a- new, 
&c. and if (he be warned, and maketh 
Default, it feemeth (hfe fhall be a-new 
endowed for htr Default • and if fhfe ap- 
pear, and cannot fay any thing contrary 
to the new Extent, fhe ftiall be endowed 
a-new 5 fo as Part of the Land affigned 
to her, fliall be taken from her at thd 
King's Pleafure; or the King may make 
a new Affignmeht of ill that (he had in 
Dower, if-he pleafeth; and a new Writ 
ihall go to the Sheriff to deliver her Seiv 
fin thereof fo newly affigned td her— • 
^ere the Cafe as to , this Paint. — If the 
Dower of the Feme be evifted by elder 
Titlej upon the Record brought into 
Chancery y by wTiich (he was evifted, (he 

* iliall have a Scire facias to re-feife the 
Lands, and to be endowed a-new of the 
Refidue, tho* after Livery made to the.. 
Heir, 43 j^Jf. 32. It feeras alfo, that if 
Dower be affigned to the Wife within 
Age in Chancery ^ and after Livery is madei 
to the Heir, me may have a Writ of 
Dpwer of the Refidue, iS Ed. 3. 29; 
If the Wife ^aketh- Oath that (he will 
not marry herfelf without the king^s*Li- 

, tcnce^^ and is endowed upon the famej 



ago ite Law of Ex^cutionf. 

' (^c. and afterwards fhe marricth withodt 
Licence, &c. then the King (hall fend a 
Writ to the Efcheator, that he re-fcifc 
all the Lands (he holdeth in Dower, as 
appears by the Refignation, and not all 

, the other Lands which (he or her Huf- 
band had in their .own Right i and the 
Writ is fuch : 

Mandamus qwe ji^^. efcaetort tTt comttatu L. falutem^ 

pJura de ten. ▼»- -, ' ^ ^ , -w J r> i n rt * 

duiBDiaritawfint Cum A. qua jutt uxov J. de C dejunctty 
mlnnm,T^lcz- ^ut de Ttobts tenutt in capites qua nuper 
£qi!*295 b. Jacr amentum prajiitit corporale quod ft non 

maritaret Jtne licentid nofird^ jam Je W» 
de V. marelaverity licentid nofird fuper 
hoc non obtentd ut accepimus: nos con^ 
temptum hujufmodi nolentes tranfire im^ 
punitum^ nee non indemnifati noftra 'uolen-- 
tes profpicere in bdc parte y tibi prcecipi'- 
mus quodji it a eji tunc^ omniayferraset te^ 
nementa qua prad, W. 6? A. tenent in 
dotem ipjius A. de hareditate prad. Jo- 
hannis in ballivd tua fine dilatione ca-- 
pias in manum noftram^ it a quod de exiti-^ 
bus inde provenientibus nobis refpondeas ad 
Jcaccarium nofirum^ quoufqy nobis de forts 
faSiura ad nos inde pertinentefatisfaStum-- 
fuerity vel aliud inde duxerimus deman* 
dand. T. &c. «• 

! Thk 
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^ * The King, to the Efcheator in the ^,^'J .^^ 

* County 'of L. Greeting. Whereas A. King's Hands, a 

* who was the Wife of y. of C deceafed, mentII;who m"r^ 
^ who held of us in chief, who lately took S^n^Lr^US* 

* her corporal Oath, that (he would not 

* marry without our Licence, has now 
' married /iT. of P. as we are informed^ 

* our Licence thereon not having been ' 

* obtained: We, unwilliiig that fuch a 
^ Contempt (hould pafs unpuniflied, and 

* alfo defirous to take care of our In- 

* dcmnity in this Behalf, command you, 
*' that, if it be fo, then, without Delay, 

* you feize into our Hands all the Lands 
*' and Tenements, which the aforefaid JV. 
**and Ji. hold in Dower of the fame >i^. 

* of the Inheritance of the aforefaid Johni 
'in your Bailiwick, fo that yoii anfwer ua , 
'^ at our Exchequer the Rents ariiing 
'therefrom, 'utitii the Forfeiture to us 

* thereof bctonging is fatisfiedto us, and 
^ that we Thall think proper to give you 
^ other command in charge touching the 
' fame. Witnefs, &c.' 



Of the Writ quod ei deforceat* 

• 

The Writ of ^uoJ ei deforceat lieth 
where the Tenant in Tail or Tenant in 
t)ower, or by the Curtcfy, or for Term 
of Life, Ipfe their Lands by Default, in 

U ^ a Pra^^ 
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Pnecipe quod reddat brought again (I 
them J they have no other Remedy if 
they were fummoncd according to the 
LaWj Gfr. but this Writ of quod ei defor- 
ceaty which is given by the Statute of 
13 Ed. % iDft. Wejiminjier^ 2 c. 4. and the Writ is men- 
tioned in t^at Statute. 

The Writ of ^od ei deforceat Cccms 
to have arifen from the Intonveniency 
which Wives fuflfered by a Trick to dif- 
appoint them of Dower ; for the Huf- 
band was wont to be impleaded by hia 
Alienees^ and lofe by Default, and the 
Judgment being given for the Alienee to 
recover on fuch Default of the Huf- 
band his Seifin, he came in by Tide 
Paramount, jtnd therefore defeated the 
Seifin of the Hufband, and coniequentEy 
the Title of the Wife to Dower ; and it 
was generally held, that no Judgment by 
Default, could be defeated but by the very 
Tenant s therefore the Recovery by De- 
fault was mifchievous, not only to the Te- 
nant in Dower, but to the Tenant in Tail 
and Tenant for Life, that hj^pened to 
lofe by Default ; for they could not have 
a Writ of Right, becaufe they were not 
the very Tenant holding of the Feudal 
Lord ; therefore this Statute gave a ^od 
ei dtforceaty by which the Recovery 
could not bar the Demandant's Right, but 
the Defendant was obliged to (hew dn elder 

Title > 
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Title 5 but the Iflue inTail could no^ have 
a ^uoJ ei defor<:eat^ bccaufe he had his 
Formedon in Defcender by the Statute Dt 
Donis ; yet the Writ or Count doth not 
fuppofe any Recovery, i8 H. 6. 25* 
Upon lofing by Default in a Ceffavitj 8 
Ri 2, bre. 171. and the fame is fuch ; 

ReXy 'vic. Lincoln, falutem. Pracipi^^rtvedeDctcu^ 
A. quod, &c. reddatB. qua fuit uxor C. ttm?;r!2. «p" 
unum mejfuagium cum pertinentiis in N. ^' ^^' *^'' 
quodclamat ejfe rationabilem dotemfuamy 
vel fie, quod clamat ejfe de rationdbili do-- 
te fudy & quod idem A. ei deforced ut 
dicit, &c. 

* The King, to the Sheriff of Lin^ writ of Dower. 

* coky Greeting. Command ji. that, &c. ^/z.^3? l!/, 

* he render to 5. who was Wife of C.^^'^ 
^ one Meffuage with the Appurtenances 

* in N. which flie claims for her reafon- 

* able Dower, or tbus^ which (he claims 

* to be Part of her reafonable Dower, 
^ and from which the fame ji* deforces 

* hferj as (he fays, &c.\ 

And, if the Tenant in Frank Marri-i- 
age bring fuch Writ;^ then the Writ is : 

^od reddat E. unum meffuagium, &c. ^^"»"*>r° v 
quod clamat ejje jus & marttagiumjuum, ttm. Reg. 171. 
& quod idem A. ei injujie deforceat, &c. 

y 3 I That 
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Of Marriage Roe / ThAT hc rendCF U. OHC McflqaffCk 
tion loft by Dc- , ^ ^ - , . ^ , , - - *^ . ^ 

fault. * <sc. which me claims to be her Right 

^ and Marriage Portion, and from which: 
^ the fame A. unjuftly deforces her, 

- k» I 

I 

And if he is Tenant in Tail then the 
Writ is : ^ 

^ pe feodo teiiuto ^odjuftey &c. unummeffuagiUTHy &c. quod 
ifw per dciai- ^i^^^f tenerejibi et haredibus de corpora 
Iicg.i7i,b. fuoe^euntibfiSy et quod pradiSius A. ^c. 

ofaFeeTauioft * That juftly, &c. onc Mcfluage, 
l>7Pcfa»it, c Q>^^ ^hjch he claims to hold to him 

• and the Heirs of his Body ifluing, an4 

* from which the afbrefaid A. &c* 

It is good without fliewing of whofe 
Gift it is in his Count, 29 £. 3, 47. 30 
£•3. 31- For the Writ is brought only 
after a Recovery by Default of his own 
Seifin ; therefore who made the Gift id 
not material, but Matter of Evidence 
only; and confequently need not be fpt 
forth in the Count — And fpr Tenant for 
Life the Writ is ; 

J^.?„'T^ :. %^^» ^'^' reddaf B. unum tnefuagi' 
miiTo pet defai. j(/»^ ^c, ^uod {hmat t^CT^ (id tirmt-T 
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num vita fuce^ & quod pradiSius A. ei 
injufte deforceat^ &c, et infi^ &c. * ^ 

* That, ^c. he render to B. one p^fJ'"'"""* . 
' Meffuage, Gfr. which he claims to hold xifc, loftby dc- 

* for the Term of his Life, and from 

* which the aforefaid A^ unjuftly defor^ 
^ ces him, G?r* an.d unlefs, ^c. * 

(Or for Tenant by Curtefy.) 

^luoddamat tenere per legem Anglic, p« i«g«« -*»- 
& quod pradiSius A* ei injufie deforceat^ 1'4 17»-*>- 

* That he claims tohold by the J-.aw ^y*^*/-*"'!^'" 
^ \C\xi\t{^) oi England^ zxidi from which '''*^'' ^^ 
^^ the aforefaid A. unjuftly deforces him, 
*©c. t 

And the Regifter is, that^the Writ for * 
Tenant by the Curtefy, is by Equity of 
the Statute — But if the Tenant in Tail or 

U 4 fuch 

^ Non dicatur injufie defor^emt^ ^ia U (injufte) non \ 

iabetur in ftatuto, Reg. ibid. j 

• Itjbould not bt fold unjuHly deforces^ becau/e the {un- ^ . 4 

juftly) is not in the Statute, Reg, ibid. 

\ Ifitid Br. pro tenentibus per legem Angliae non contine^ 
tvr in ftatuto y Jieut alia, Br. fracedentia, ftdpoteft manute- 
neri per idem ftatntum, (^c. Reg. ibid. 

t Tids Writ for tenants by the Law (Curtefy) c/Eng* 
landf is not contained in the Statute y as the other preceding 
JVrits^ but it may be maintained by <virtue of the fame Sta- 
tute, i^c. Reg. ibid. 
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fiich other Tenant, who hath a particular 
Eftate, lofe by Default, where he is not 
funnimpned, ^c. then he may have a V^ri* 
of Peceit, or j^w^^/ ei d^forceat^ as he 
pleafes.— - 

' If a Man lofe by Default in an Adion 
qf Wafte fued forth againft him, he (hall 
not have a quod ei deforceat-^ for the Ver- 
' jdidt which found the Wafte, fee 3 H. 6. 
29. By Ralph Brook ^ quod ei deforceaty. 
dtibitatur. 

An d if a Man lofe any Land by De- 
fault, in a Writ of Right, in a Court 5/sf- 
roriy he may remove the Record into the 
Comjnon Pleas, and have a quod, ei. defor- 
ceat uppii that Record, and fo fhall have 
ithe quod ei deforceat^ although he do not 
remove the Record j but then it feemeth, 
that the quod ei deforceat (hall be fued in 
♦ the Common PleaSj or in the Court Baron 
where he lofeth the Land, as he plea- 
feth ; tameh quere. 

Note, upon Recovery by Default in 
the Court Baron, quod ei deforceat lies in 
f he Court of the King ; s^qd therefore it 
IS no Ifllie to fay, Nul tiel record ; but hp 
ought to fay no fuch Record or Recovery^ 
by which it appears, that the Tenements 
jvere Ipfl: by Default, 2 Ed. 4 1 1. 19 Ed^ 
^. 2. ip H. 7. 9. 6 H^ 43. 

In iht quodii deforceat, it was enough 

for the Plaintiff to (hew, that he was a 

I ' ^ ? 4 ' ♦ » • ■ ^ . ' " ' ■ ■ . _ ._■ ■ 
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Feu for Life, by the Curtefy, or in Dov^ 
er, &o. and he was not obliged to fet 
forth the Rccovety in his Writ or Count, 
but that came on the Defendant's Side i 
an,d he may plead that there was no fuch 
Record or Recovery, in Ab?itement of the 
Writ 5 for he might recover by Affize^ or 
Writ of Dower \ and it would have been 
impertinent to have clogged the Plain- 
tifPs Writ or Count with a Recovery by 
Default, becaufe this is Part of the De- 
fendant's Title, and therefore comes pro- 
perly on his Side to (hew it ; and if there 
be no fuch Recovery by Default, the De- 
fendant muft fet it forth in Bar, and alfo 
his Title ; as if it be by a Gift in Tail 
and he had recovered by Default in a 
Formedon.ihemuik fet forth the Gift in the 
Formedotiy the Default, and Recovery, and 
fay that he is * paratus manutenere jus & 
titulum per donumprediSl . And the Defen- 
dant, by way of Replication, may traverfc 
the Gift, or traverfe the Scifin of the Do- 
nor, Rajl. Entr. 537. but the Plaintiff can 
never traverfe. the Recovery, becaufe that 
is the Foundation of his own Writ; but if 
the Defendant traverfe it in Abatement of 
' the PlaintifFs Writ, if the Record be in a 

Court Baron, then it may be removed by 

- ■ .- Re~ 

? ReaA tt nudtaain b'u Right and fitk by the Gift afore- 
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Recordare iiito^the Common Pleas ; but if 
the Recovery by Default be in a Court of 
. Record, it; muft be removed by Certiorari 
and Mittimus. 

And the quod ei deforceat liethagainfl: 
ia Stranger to the Recovery > as if a Man 
recovers by Default, and maketh a Feoff- 
ment after the quod ei deforceat (hall be 
brought againft theFeoffect 44 £. 3- 45* 
accordingly. Dubit. 11. £. 3. 30. quod 
€i deforceat. 5. 

And if a Woman lofe by Default, and 
taketh. Hufband, ihe and her Huflband 
(hall have the quod ei deforceat y but^if 
Ten. in Tail lofeth by Default and dieth. 
his Heir (hall not have the quod ei defor^ 
ceaty but a Formedon^ for that is his Writ 
of Right. 

Whe r b a Woman hath Dower affign- 
cd to her in Chancery for the Nonage of 
the Heir, who is in Ward to the King, 
and afterwards the Heir at full Age fucth 
a Scire facias in the Chancery againft the 
Wife, to avoid that Endowment, and re- 
covereth in that Scire facias by Default 
of the Wife 5 now the Wife (hall have 
a quod ei deforceat in that Cafe in the 
Common Fleas upon that Recovery. 

And fo if a Man recovers in the King*s 
Bench znyhzn^ by Default upon Scire fa-- 
£ias fued out upon a Record, which is 

there^ 



f 
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there, the Tenant who loft by Default, 
(hall have his quod ei deforceat^ and (hall 
fuc the fame in the Common Fleas. 

If two Coparceners, Tenants in Tail 
lofe their Lands by Default, they {hall 
join in a quod ei deforceat^ and yet the De* 
fault of one is not the Default of the other, 
M. 46 E. 3. 

And in a pracipe quod reddaty if Te- 
nant for Life, or jn Tail appears, and after 
depart in defpight of the Court, he (hall 
lofe his Land; and yet he fhall have a 
quod ei dejorceat^ for that the Recovery 
is by Default, becaufe he did not appear 
when he was demanded ; and if Tenant 
in Tail or for Life, after the Mifne joined 
in a Writ of Right, depart in defpight of 
the Court, he lofeth his Lands; and 
there he (hall not have a quod ei deforceat^ 
becaufe Judgment final fhall be given 
againft him in that Cafe.*— The Reafon of 
the Diftinftion in the foregoing Cafes 
feems to be,^ becaufe* in a pracipe quod 
reddat^ in Entry, the Plaintiff only reco- 
vers Seifin ; and therefore in this Cafe, the 
quod ei deforceat lies, which was intended 
in this particular Cafe, inftead of the Writ 
of Right for thefe Tenants ; but where 
the Mifne was joined upon the mcer 
Right, and the Tenant departed in de- 
fpight of the Court, Judgment final was 
3 given 
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» 

^ given againft him, and there could be no 
• new Writ of Right ; therefore in thefe 
Cafes, no Writ of quod ei deforceat was 
given inftead thereof. * 

If the Huftand and Wife be feifed of 
Land in Right of the Wife, for Life 
of the Wifei and they lofe the Land in a 
fracipe quod reddat by Default, yet they 
fhall have a quod ei deforceat. 

And if Tenant for Life lofeth his Land 
in a Cejfavit brought againft him by De- 
fault, yet he (hall nave a quod ei deforceat 
by the Statute of Weft, z H. 5 c. 3. and 
ikT. 6. £. 3. becaufe the Lord in this 
Cafe, as in all other Cafes by Default, 
niaketh Tide by the Cejfor in Maintenance 
of the Default. 

Anp if a Tenant by a Receipt Upon the 
Default of Tenant for Life appeareth, and 
is received, and pleadeth, and afterwards 
lofeth by Aftion tried ; yet. the Tenant 
for Life ftiall have a quod ei deforceat^ 
for the Judgment is given againft him by 
his Default, 23 £ 3. quod ei deforceat 17. 
8 H. 4. 6. 33 £. 3. Avowry 255. And if 
the Tenant vouch, and the Vouchee will 
not appear, for which the Tenant lofeth 
by Default of the Vouchee, it is td fee 
whether the Tenant (hall have a quod ei 
deforceat j fop he lofeth the Land by De- 
fault j 
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fault; for the Statute is,* Et cum tempori- ^* *• »3^ 
bus retroaStis aliquis amijt[fet terramfuam 349^' ^' * 
per defaltamy non habuit aliud recuperare 
quam per breve de reSloy and there it doth 
not fay, per defaltam fuam^ but only by 
Default} but after ill the Statute it fayeth 
•f* Provifumjit quod de catero non Jit eorum 
defalta eis ita prajudicialisj &c. And by 
that it feemeth, that the Default of the 
Vouchee is the Default of the Tenant, 
and fo Default in both. — ^ere of Sta- 
tute ; but if the Tenant vouch, and the 
Vouchee appeareth, and entcrethinto the 
Warranty, and afterwards lofeth by De- 
fault I now, if the Tenant lofe by the De- 
fault of the Vouchee, he (hall not have a 
quod ei dejorceat^ becaufe he fhall have 
Judgment to recover over in Value againfl 
the Vouchee, by Default of the Vouchee, 
fo as he (hall have a Recompence ; but 
if the Vouchee doth not appear, but 
maketh Default, thep he (hall lofe the 
Land by Default of the Vouchee, but 
that is not the Default of the Tenant, 
and therefore quere of that Cafe. 

If the Vouchee does not appear, it is 
the Default of the Tenant, in not bring- 
ing 

* And 'whereas in Jimespafiy ivhen any one bad loft their 
land fy Default^ be bad no other Remedy to recover than iy 
Writ of Right. 

+ it is provided, that for tbi future their Default Jhall 
itot he fo prejudicial to them. 
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ing his Voucher at the Day, in order to 
defend his Title; therefore the Deman- 
dant recovers upon the Default; and by, 
Confcquencc this Writ lies for the Te- 
nant that lofes upon fuch Default, who 
becomes Demandant in a^ quod ei defor^ 
ceat^ to make the former Demandant (hew 
his Title, on which he cJould maintain 
his former Writ: indeed, if the Vouchee 
comes in, and after make Default, no 
Writ of quod ei deforceat lies. 

But fuch Recovery may be pleaded as 
a Bar to the quod ei deforceat^ becaufe the 
Demandant in the former Aftion had 
Judgment to recover in Value, and there- 
fore, having the Recompcnce by the for- 
mer Judgment, he couki never maintain 
the Writ to recover the Thing itfelf ; but 
' in the former Cafe, the Vouchee not ap- 
pcaring at all, there could be no Judg- 
ment for the Recompencc in Value ; and 
if the particular Tenant had not this 
Writ, he would be without Remedy, and 
this is the Reafon, why in a Common 
Recoverv,' the Tenant in Tail cannot im- 
plead the Recovery in z- quod ei deforceat. 
• And if Hufband and Wife lofe by De-^ 
fault the Land of the Wife which (he 
holdeth for Life, if the Hulband dictb, 
ihe (hall not have a quod ei deforceat^ but 
a Cui in vita j for it is a Pemifc made 

by 



y 



7 be Law of Executions. 3 03 

thcHufband. The Statute of «^^y?w. 2. 
qap. 3. exprcfly gives a Cui in vita ia 
this Cafe, therefore not within the Sta- . 
tute which gives the quod ei deforced. 
And when he bringeth the quod erdefor^ 
ceat^ he counteth that he was feifed of 
Land in his Demefne, as of Freehold, or 
in his Demeihe in Tail, without (hewing 
of whofe Leafe or Gift he was feifed 4 
and he ought to alledge Efplees himiUf, 
(3c. We have already mentbned why 
he need not mention of wh§fe Leafe or 
Gift he holds in the Count or Writ ; but 
only in gsneral i&y, that be himfelf was 
feifed ut fuprCj becaufe to alledge it ge- 
nerally, was fufiicient to intitle himfelf to 
the Writ, becaufe he lays the Efplees^ 
which ihews the Seifin 5 and if he (hews 
die Seilin^ he need not fay of whofe Gift, 
becaufe the Oufler is of tha(^ Seifin, which 
he has- laid to be actually in him ; and 
then the Defendant ought to deny the; 
Right of the Demandant, and (hew how 
^at at another time he recovered the Laad 
againft the Demandant. by Formedon^ or 
other Aftion ; and fhall fay, at the End 
of the Plea, * S^d ipfe paratus eft ad 
manutenendum jus et titulum fuufn prad. 
per donum pr/ed. et unde petit judicium^ 

&c. ^ 

* Thai he is req^ tornHnwUdn his Right and Title aforc*^ 
fold, fy the Gift af ere/aid, attdthirerf^Jires Judgment^ is'€* 
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&c. And then the Demandant in the 
quod ei deforceaty ftiall traverfe that Titles , 
or may (hew Matter to bar that Title, Gfr* 
but he (hall not make Defence, and then 
plead in Bar, as he (hall do in the For- , 
medon. The Meaning of this is, that ia 
the Formedoriy after the Defendant has 
entered into the Defence ; that is to fay, 
* Fenit et defendit jus fuum quando^ &c. 
et dicit quod freed, (the Plaintiff) AStion^ 
fuum verfus enm habere non debet ^ quia di^ 
city &c. an^ fo fhews Matter to defend 
himfclf from the PlaintiflP's Adion ; but in 
the quod ei deforceaty the Defendant, by 
way of Bar, is to fet up his former Re-^ 
covery by Default, and protect that Re* 
covery by Title, and fo aver the Defence 
of that Title whereby he recovered ; 
therefore it would b6 very improper for 
him to fay, -f- ASIionem fudm verfus eum 
habere non debety bccaufe the Statute has 
cxprefly given the Adlion ; where there 
was a Recovery by Default ; and to be- 
gin his Defence in that Manner, would 
be an Averment againft the Statute, 

• Comes and defends bis Right, nvhen, l^c.^iutd fays^ that 
the afore/aid {the PlaindfF) f Ought not to have his 

JaioM agaififi him, hecaufi he/ajs, &c^ 



The END 
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K I N G's B E N C H. 

TH E civil Side of the King^s Bench com- 
mences on Suppofition of a Trefpafs com- 
mitted by the Defendant in the County where he 
rcfides, and he is taken up by Procefs of that 
Court as the Sovereign EyrCy and being com- 
mitted to the Marihal, he may be declared againfl: 
in any civil Aftion whatfoever. 

The firft Procefs therefore is a Bill cither real sni of iMiV4&/iw 
or feigned, which is fign^d by the Mafter of the '°^ ^'^'''• 
Office, who, as Clerk to the Court, iffued the 
Procefs, but the Latitat^ which is founded on 
the Bill, and went to the She^riffs, where the Eyre 
had no natural Jurifdi£bion, went out in the King's 
Name, and was tejled by the Chief Juftice, be-^ 
caufe the King had an univerfal Jurifdid:ion over 
all his Subjeds, and confequently could call any 
of them that fled from the Juftice of his own 
Eyre : The Cgnable Writs in the King's Name SFgnaWe writu 
are likewife fealed at a different Office, that one 
Office may be a Cheque to another, 

By the common Law all Perfons were put in of Bail, 
Decenna^ and the wholeFrank-pledge afifwerable for 

X 2 each 
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each dthcr ; but when the Nation grew top popu* 
lous for that Regimen, every one was obliged, 
when called upon by a proper Authority, to find 
Securities for their good Behaviour, and is now 
obliged fo to do in Matters that will not bear a 
criminal Profecution ; for all OfFences which they 
Where t Cap. lay Called * Cfimina majora^ where at lead there was 
«thecommon ^ ^xnt to thc King, if not capital Punifhment, 

the Capias lays -, but in lefs OfFences, there was 
only an Amerciament, and for that a DiftringaSy 
only Debts were contrafted upon the Credit of 
the perfonal Eftate of the Borrower, and there- 
fore Procefs at common Law lay only on the 
Dm"rs"**^"* "^ perfonal Eftate by Attachment and Diftrefs on the 

Procefs, and Fieri facias on the Execution. 
Diffirenceof thc In the Courts below the Property could not bjc 
cSdQw.'^' altered, becaufe U is a Rule, no Property will al- 
ter in the SubjedF without his Confent, or a Writ 
.of the Prince, therefore on a Dijiringas m the . 
Courts below, the Goods are not forfeited, either 
upon Mefne Procefs, or after Judgment on the 
Levari facias^ but are only a Pain to make the 
Parties appear on the Procefs, and make thenf 
pay the Money awarded on the Judgment ; but 
then they had a Writ f de Executione Judicii^ 
which impowered the Sheriff to alter the Property 
of the Goods. 
ThfiCourtj But in the Courts above, on Non-appearance 

on the Dijiringas and Attachment, the Goods 
• wer^ aftually forfeited, and the Execution alter- 
ed the Property. 
5»Hcii,3, The Statute of Marlhriige made the Lords 

13 £<*• Bailiffs tp account in Cuftody, as the King's Ac- 

countant did, and fo gave a Capias in Account^ 
^nd that of IVeJlminfter an Elegit. 

By 

* Greater. Crimes, f Of the Zxecutm of the Judgment ^ 
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By the Words of Marlbridge the Bodies are when the firft 
to be attached, if they have nothing by which *P'^"s^^*"' 
they may be fummoned ; hence it is the Sheriff 
muft return on the Original, ♦ Nihil babet in balli- when Court hai 
va mea per quod fummoneri poteji^ to -warrant the g^ J" '** ^^^ 
iffuing out of the Capias y the Party, by the Sta- 
tute of Wefiminfier^ was replevifeable at the Dif- 
crction .of the Court, ,and therefore they have 
fixed a Sum, upon which the Party is to be let 
out on his own Security, which is now under lo/. 
if it is that or a greater Sum, then he is to give 
in Caution; the Heir, Executor, or Adminiftra- ' 

tor, being not fucd for a Debt of his own, his 
own Security is fufficient ; againft a Peer, he be- 
ing always prefumed to have an Eftate in Land, 
no Capias lays ; Analogous to this, the King^j 
Bench have obliged them to file common Bail, to 
give them a Jurifdiftion under i o /. and if that, 
or a greater Sum, fpecial Bail as in the Common . / 

Pleas. 

AccoRDiKG to the ancient Praftice, the Ori- of the Onsinii. 
ginal gave Notice of the PlaJntifPs Demand, and 
upon the Return of that Original, if the Defen- 
dant did not Effoyn on the EJfoyn Day, he. was Eflbyn-day. 
obliged to appear on the Appearance-day, and Appeartnce-day, 
the Plaintiff was to be ready to count,' and the 
Defendant to plead, and fo they put the Point in ' ^ 

Iffue either by Demurrer orTrial perpais^ the fame 
Term, and originally all Bufinefs was determined 
the fame Term, the Original was returnable in ; 
unlefs it was adjourned for Difficulty, or to be 
trieid in the Country by a Jury -, the very Notion 
of Terms originally being the fame as the Com- Ternu. 
miflioners of Oyer and -lerminer at this Day, 
which are to difpatch all Bufinefs that comes be- 

X 3 fore 

• That he hath nothing in my Baiiiwick <wherehy he can bt 
fummoned. ^ 
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fore them j jifterwards when the Statute of Weft- 
mnfter 2d, gave Power to every Body to appoint 
his Attorney % there were Numbers of Attorneys 
that attended the Courts, and inftrufted the Ser* 
jeants in their Clients Caufe, for which the Court 
allowed them a proper Time, and as they had 
four Days to appear in after the Return of the 
Writ, fo they gave them four Days to plead in 
after the Appearance. 

But in' the King's Bencb^ the Perfons who were 
arrefted by Latitat or BiU of Mddlefexj were 
/ privileged in all Suits againfl them ; from hence 
it is, that when he came up to be bailed, all Per- 
fons might declare againft him, but to fuch Decla- 
ration they were obliged to give an Imparlance till 
the next Term, becaufe the Defendant not coming 
in by Original, which (hewed the Caufe of Com- 
plaint, he mufl: have Time till the next Law-day 
CO put in his Anfwer i and as in the Cofmnon Pleas 
a Defendant had four Days to appear, and after-» 
wards four Days to plead in, fo they gave the 
Prifoner eight Days to plead in Ute^ being to the 
firft Day of the Term, and the Writ on the Ef- 
fayn Days. 

All other Perfons but he who fued out the 
- Latitat^ were obliged to declare againft him the 
£ime Term he af^ears, but^he to whom he hath 
^ven a Warrant to appear, which is always in 
purfuance of the Adion, may charge him the 
fccond Term with a Declaration, but it muft be 
in the fame Adiqn. 

When a Prifoner hath given in a Warrant of 
Attorney to appear at the putting in Bail in the 
Caufe in which he was arretted on the Adion, it 
is ah Undertaking of the Attorney to receive a 
Declaration the next Term, and therefore the 
Plaintiff cannot be non-profccuted till after the fe- 

cond 
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^ond Term» fihce the Defendant hath an Attor- 
ney in Court to receive the Declaration 

When the Aftion was laid in London or Miidk^ 
fsx^ and they found dn Inconvenience to give the 
Defendant an Imparlance till the next Term, when 
k was either Hilary or Trinity Term, ihefe tWo 
being fo fhort, and eight Days being allowed to 
plead in, the D(sfendant, if the Pro(:eediogs were . 
iong, oi' he trickiih, might delay the f^laintifiF the 
long Vacation following ; fo that when i Defen- 
dant Was arrefted on the firfl- Return of Eafier, 
und Declaration delivered before the Effoyn Day of 
one Month of Maftery he was obliged to plead font 
Days before the EJfoyn Day of Trinity ; if he was 
arrefted on a Writ returnable the firft of MicbaeU 
masj and the Declaration delivered before th6 £/-> 
foyn Day of the Morrow of Jll Souls^ he was obliged . 
to plead four Days before tht Effoyn Day of Hi^ 
kny^ correfpondent to this the Common Pleas al- 
tered their original PraAice; and in Originalsf 
which came in after the fetond Return, they 
gave Leave to imparle till the next Terhi, but 
the Declaration muft be delivered before the £/- 
fiyn Day of the next Term, bccaofe it muft be a 
Declaration of that Term in which. the Original, is 
returnable ; but the enlarging thte Time for the 
Delivery of the Declaration, anfwered but one 
Advantage of the King^s Bench Pradtice, foe the ^ 
Authority of the Court being founded on the * 
Original, they could not depart from it without 
Error, therefore they invented a new Way of ar- 
refting in Trefpafs, artd afterwards declare againft 
the Defendant in another Action, and filed an 
Original to warrant the Declaration : Thiis two 
Originals were filed, the one to warrant the Gi- 
fiaSy the other the Declaration ; this laft Origi- 
nal muft be befpoke within feven Days at far- 

X 4^ theft 
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theft oF the fecond Term, that fo the Time to 
plead in Abatement being expired, the Writ 
might be more certainly form'd from the Decla* 
ration, without any Danger of being afterwards 
• ■ objeftcd to,after the 1 3 Gar. 2. Stat. 2. c. 2. which 
required the Caufe of A6tion, (hould be infertcd in 
the Writ on which the Defendant was arreftcd 5 
it was thought the Common Pleas Praftice of Clau- 
fumf regit would be defeated, but my Lord Chief 
Juftice North * invented the Aftions which put 
them again on the Level with the K, B. On Di vifion 
of the Courts the Chancery was the OJfficina brevium 
to make out all Writs in which the Common Pleas 
was to proceed, and thefe were returnable into that 
Court, that they might be Cheques to each other, 
and a true Account kept of the Revenue pro- 
ceeding from them, and therefore a f Cujlos bre^ 
vium was made in the Common Pleas^ to keep and 
file the Originals, which were Warrants for the 
Courts Proceedings, and which could by no 
me/ns be takeh away ; and hence they pleaded to 
the Original, if it did not give the Court fuffi- 
cient Authority, and from thence came the Ob- 
jeftion of want of Form, and not agreeing with 
the Regifter, for the Common Pleas would not let 
the Chancery alter their Proceedings, left it fliould 
make a Variance in the Law itfelf. 

There were in the Chancery two Sorts of 
' Writs, viz. X Magiftralia brevia^ and \\Je cUrfu ; 
thefe Jaft were formed in the King's Court belore 
the Divifion, and reduced into a Regifter, and 
lay in Chancery ready to be made out ; upon thefe 
the Plaintiff put in Pledges of Proteftation, fome* 
times in Chancery^ fometimes before the ShcriiFj 
the J Brevia Magiftralia were made out by the 
Matters on ^he StdXmtoi Weftnfinfter %. which 

im- 

• Sethis Lordjhifs Life in ^to,p, 99, loo, printed in 1 742. 
t Keeper of Writs. % Mag^erial Writs. \ And of Courji. 
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impowefs them to make out Writs fuitablc to 
every Man's Cafe ; the Mailers, whenever a new 
Cafe came, met and formed a Writ accordingly, 
which was entered into a Regifter, afterwards, in 
the Time of Chancellor Bacony the Curfitors 
OiEce was fet up, from whence came all origi- 
nal Writs, and the Matters totally employed on 
the Equity Side, when the Originals were return- 
ed and filed hj the Cujtos bretium^ they were Au- 
thority for the C. P. to make out Proccfs, which 
the Philazer did from the Files, and was thence 
called Filazer. , 

In the King^s Bench their Writs are returnable The Xeafon of 
at a Day certain, as on Monday next after, bccaufe thcRcfJInT *^ 
their Jurifdidion being originally confined to the k, b. ^c!p. 
County where the King refided ; a Week's time 
was thought fufficient for the Sheriff to return any 
Procefs belonging to that County, Xo that it is in 
the Court's Difcretipn to make their Writs re- 
turnable what bay they pleafe, provided there be 
a Week from the Tefte to the Return ; but in the - 
Common Pkas J which reaches all over England^ 
there muft be fifteen Days between the Tejie and 
Return, that being efteemed a reafonable Time 
for the Sheriff of any County in England to re- 
turn the Writ. "^ , 

But in the King's Bench where the Writs are 
returnable, wberefoever wejhall iben be in England^ 
there muft be fifteen Days between the 5r?//e and ^ ' 

the Return, that the Sheriff may have fufficient 
Time to follow the Court. 

Tkere is not one Cafe now in the King's 
Bencb^ where they have fixed a Tim'e, which 
fays, that there muft be fifteen Days betwixt the , 
Tefte and the Return of a Capias ad fatisfacien- 
dufn\ when 'tis to charge the Bail, fee Executions, 

P- 73- 

It 
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It is not fufficicnt to give the Court Jurifdic- 
tion over a Prifoner, that he fhould be in Cuftod/ 
of the Marlbal ; but it mud likewife appear b/ 
the AAs of the Court, that he comei into Courc 
the fame Term he is charged with a Declaration, 
and it is Error to declare of any Term in which 
Bail is not filed, for tho' it fhould appear by the 
Return of any Habeas corpus^ or any other Writy 
that he is in Cuftody of the MarHial, yet that 
will not be fufficient to warrant the Declaration, 
fince they might declare againft him in his Ab- 
fence i and 'tis to be fuppofed, when any Party 
was delivered in Bail, he was charged with all 
the Declarations then in Court againft him, for 

« it would let any Body declare againft one in his 

Abfence. 
N.B. If a Prifoner be difcharged for want of be** 
ing declared againft within two Terms, or upon 
Men profecuting the Plaintiff, or if he furrehder 
bimfelf in dif(^harge of his Bail, and is not char- 

' ged within two Terms with an Execution ; in all 

thefe Cafes he muft file common Bail, that it may 
appear by the Afts of the Court that he was pri- 
vileged, and aAually in Court when difcharged. 

In the Common Pieas the Serjeant for the Plain- 
tiff counted * Ore tenusm French^ which was mi- 
nuted by the Prothonotary, and this was done 
the fame Term the Writ was returnable ; as the 
# Defendant's Serjeant was not ready, he craved 
Time to Anfwer (which they called Imparlance) 
till the fubfequent Term, then the Plaintiff's Scrr 
jeant counted over again, and the Defendant's? 
Serjeant pleaded, which Pleadings were likewife 
entered by the Prothonotary, and Copies made for 
each Party, that they might fee whether the En* 
tries were rightly made, the ProceediBg3 of the 

• By mrd tf Mouth: 
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firft Tefm they call'd the Impariance-roU, and n. b, 
thofe of the fecond Term the Plea-rolls. 

If Feme Covert be arretted^ (he Ihall file com- 
mon Bail before ihe is difchargcd, becaufe if the 
HufbatKl, on the Arreft, would not give an Ap- 
pearance for her, the Plaintiff could not proceed 
to receive Judgment, 

Before the Statute of 26 E. 3. cap. 15, the 
Court, upon Propofal of the Declaration and 
Plea judged the Legality of it, and if either 
were vicious, they counted again, or pleaded De 

From hence it is, that a Plaintiff (hall notdif- 
continue without Leave of the Court, after a De^ 
murrer entered, Vcrdift, or Writ of Enquiry, be- 
caufe they commonly a(k the Opinion of the ' 
Court, and if they would enter contrary to the 
Courtis Opinion, they would not let them with- 
draw, their Pleadings without their Leave. 

When by this Statute the Pleadings in French 
were taken away, they began to plead as they , 

, would (land by, and the Court would not adjudge 
' but on the Pleadings in Paper, and afterwards on 
Enti'ies made on the Roll ; upon this, inftead oi 
counting in Court, Pleadings were delivered into 
Court while the Prothonotary eatred on Paper, 
and delivered over Copies to the other Side, in 
order that the whole Proceedings might be fettled 
exadly, from thence the Rolls were made up, and 
upon thefe Proceedings the Qourt gave their Judg- 
ment. 

In the Common Pkasy the Defendant pays 4 d. 
per Sheet for Copy of the Declaration, and 8 d. 
per Sheet for the Entry of all his own fpecial 
Pleadings ; when he is at Iffue, and joins in De* 
murrer, he pays the Pkintiff^s Attorney 4 d. per 
Sheet for a Copy of the whole Proceedings. 

Local 
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Local and tranfitory Aftions differ in this, 
that in the former Sunamons upon the Land is 
neccffary, but in the other the Party is followed 
in any County till be can be found. 

Originally all Adlions were tried in their 
proper County, which was the Law, according to 
the Maxim * Vicini vicincrum faSa prafumuntur 
JcirCy nor could any Perfon fly from the Juftice of 
the Place, becaufe he was put in Decenna^ which 
obliged him to anfwer in the Place where he re- 
fided ; when |:he Seminaries were broke, the Bu- 
finefs carfte up into the King's Courts, which hav- 
ing Jurifdidion all England over, they followed 
the Party by the Procefs, wherefocver hie was to 
'^ be found, and declared againft him in the County, 
aqd the Place not being material, they could try it 
in the Place where the Adion was ; but this Me- 
thod got Vexation to the Defendants, who were 
obliged to carry their WitneflTes to what Place the 
Plaintiff laid his Fenue^ and therefore on Mo- 
tion to the Court before Iffue joined, they would 
oblige the Plaintiff to alter his J^enue , to the 
Place where the Aftion accrued, or elfe that he 
flipuld give the Evidence in the County where it 
was laid. , 

This, is not ac^ arbitrary Proceeding, but Con- 
ftitution of the old Law, which commanded all 
Fads to be tried where they were done; 
and it feems, when the Bufinefs came into the 
King's Courts, on the civil Side, it was no Plea 
to the Jurifdiftion of the Court, to fay the Fa£k 
was done in another County* the King's Courts 
having the Jurifdidlion .in all Counties \ where- 
fore the Defendant not having the fame Advan- 
tage as in the Courts below, he was neceflitated 

to 

• Neighbours art fupfofid to knonxj their Neighbours 7ranfac- 
tkn. 
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to apply Co the Court to compel the Plaintiff to 
give Evidence in the County where the Aftion 
really accrued : This was eafily done in the King^s 
Bencby when declaring againft Defendant as a Pri- 
foner, they might lay the Venue in any County, but 
in the Common Pleas before the Ac etiam in Tref- 
pafs, they were not only obliged to alter the De- 
claration but the Writ ; but fince that Invention, 
the Original being fued out fubfeqqent to the De- ' 

claralion in point of Time, the purchafing the 
Writ to warrant the Declaration is fufficient. 

The Plaintiff after the firft Term (hall not al- 
ter his Venue^ becaufe the Record is out of the 
Power of the Court to cTiange, without Confent ; 
butduring'the fameTerm.it may be altered, be- 
ing only in Fieri. 

But it is no fufficient Caufe to have the Venue 
altered on a Suggeftion, that the Plaintiff has too 
much Influence in the County where the Aftion is 
laid ; but there muft be an Affidavit that the Fadt 
was done in another County, becaufe each Fa<5t * ^^^'^ "^• 
muft be tried where it was done, and the whole ^*"'* ^^ ^^^' 
County fhall not be fuppofcd to be partial. 

In all Pleas to the Jurifdidlion, the Prifoner 
is obliged to plead inftanter^ becaufe if he im- , 
parled, he acknowledged the Jurifdiftion of the 
Court by afking Leave-; .if he imparled generally, 
it was to plead in chief, for which he had eight 
Days in the fubfcqu6nt Term ; but if he had any 
thing to plead in Abatement, he muft have the ' 
fpecial Leave pf the Court for that Purpofe, and 
then he had the fame Time as when he pleaded in 
chief in the Common Pleas ; it is four Days to plead 
in Chief or in Abatement, after fpecial Impar- 
lance. ^ ' 

If the Defendant imparles, and dies- after the 
Day in Bank, yet if a Rule to pWad be given, 

Judg- 
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Judgment fliiill be fi'gned •, *tis no Plea, becaufe 
'tis the Favour of the Court to indulge him with 
Time to plead in after his Imparlance is expired, 
and the Favour of the Court to the Defendant 
Ihall not turn to the PlaintilFs Difadvantage. 

If a Plaintiff does not enter the Iflue the fame 
Term it is joiiied, there will be nothing of Re- 
cord of that Term, and by Confequence there 
muft be an Imparlance ; and when he hath * X,/- 
€intia int^rloquendij he has neceffarilyTime to plead 
de nova % but he muft plead within fifteen Days, 
which is the ufual Time given if he had not 
pleaded at all. ^ 

All Judgments muft likewife be entered the 
fame Term Rules are given ; for there muft be a 
Continuance from the Term the Declaration is 
filed, till that wherein Judgment is figned, which 
Continuance before Iffue joined is by Imparlance, 
gives the Defendant an Opportunity of Pleading. 

The Aft of the Court of delivering the Pri- 
foner to Bail being of Record, intitles the Plain- 
tiff to a Scire facias^ when it appears the Defen- 
dant hath not fatisfied the Judgment ; hence it ap- 
pears a Capias muft be returned againft the Prin- 
cipal before a Scire facias^ to warrant it againft 
the Bail in a Scire facias ; in the Common Pleas 
there muft be fifteen Days between the Tejie and 
Return, becaufe that is to fummon a Perfon in 
any County, but feven Days in B. R. when by 
Bill being fuppofed to be delivered to a Perfon 
within the County where the fovereign Eyre is 
held ; but if upon a Writ of Error, unlefs the 
Suit in Common Pleas was for or againft a privi- 
leged Perfon or by Original, the Praftice the fame 
as in Common Pleas. 

Ir 

* Leave to^imparle. 
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If the Pefendant gives Judgment with Stay of 
Execution, till a certain Da^t the Plaintiflf may fue 
put a Capias returnable b^ore that Day, to war^ 
f-ant api Arreft into another County ; but it 
fvould be irregular, that the f^irft CapiMS fhould 
fSt& the Bail by warranting a Si^ire facias agatnft 
him, bejcauie the Judgment at that Time was of 
bo Force agmnft the Principal, and therefore afr 
&£k% noc the Sail, till the Principal was deficient, fp 
^bat if an Attorney ihould fue out a Scire faeias^ 
on fuch Capias adfaiisfaciindHm^ the Court would 
interpofct Writs of Error are common out of the 
fbanfpy to a fuperior Coisrt to examine the Pro- 
jceedings of an inferior Court, and therefore lie from 
poQ Commm Pleas to the King^s Bmcb^ the Ji^ice 
in Eyre riiakif^ all other civil Suits tx> ceafe in the 
ipounties where they came, becaufe they had a 
Power in civil and criminal Picas, and the King^s 
^encb is the fovereign Ejre^ where the King is 
iuppoied'tofit in Perfon, and therefore there 
were examined ail Errors on the civil Side ; but 
from the ffiarf'i Bench thenc was no Wtit of Er- 
ror but into the Houfe of Lords, and then they 
did not part with the Record, but the chief Ju- 
^ice compared a Roll with the Record, which 
B.0U he carried up to the Houfe of Lords for 
jhem to giye Judgment on ; and if Judgment 
jiras reverfed, a vacatur was entered on the Re- 
cord below; but if it was affirmed, Executioii 
was alfo taken out below, becaufe the fupreme 
executive Power was in the !Prince,^and therefore 
went out of his own Court ; and it is a Maxim, 
fae never parts with the Records out of his owii 
pCHirt ; (this was the ancient Pradlicc) but by the 
Statute of 27 Eliz. cap. 8. Writs of Error lie 
from the King^s Bench into the Exchequer Cham- 
ber in AAi(»is of Debt, Detinue, Covenant, Ac- 
4 coui^ 
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count, Aftiotis on the Cafe EjeSime Jirma^ Tref- 
pafs firft commenced or to be commenced, there 
confines the Power of the Exchequer Chamber, 
Aftions commenced in B. R. by PrivHege, and 
not by Original, fince that commences ki the 
Court of Chancery. 

In the Court of Common Pleas xht Record it'- 
fclf was certified, but before the King^s Bench was 
fettled at IVeftminfter^ the chief Jufticc of the Com^ 
men Pleas would not fend the Record unlefs the 
Plaintiff would pay for a fafe Hand, and unlefs 
the Plaintiff in Error came to fuch an Agree- 
ment, he eiidorfcd a Non profequi upon the 
Writ of Error, which was in the Nature of a 
Certificate to the Chancellor, that the Plamtiff 
did not pay for the tranfmitting the Record after 
an cxaft Tranfcript was wrote, and the Record 
itfclf kept, which was found to be more conve- 
nient, becaufe it was not then fubjeft to be loft 
in the Tranfmiffion, and the Tranfcript when en- 
tered above, becaufe the fame Rec(»*d (hat w^ 
below, and the Record below marked as tranf* 
mitted, and therefore vacated there ; and as they 
made the Plaintiff in Error pay for a fafc; Meflen- 
ger to carry the Record, fo they now made him 
^ pay for a Tranfcript as the fafer Way of convey- 
ing it, and therefore Rules were given In that 
' Court, to which the Writ of Error was dircfted, 
for the Plaintiff to tranfcribe within eight Days 
after the Return, or ptherwife the Writ of Error 
to be Non profequL 

Before the Record is tranfmitted, the Plaintiff 
in Error, by Statute 3 Jac. cap. 8. muft put in 
Bail before the Judges below in every Aftipn of 
Debt, for Rent, or by Contraft ; and by the 1 6 
and 17 Car. 2. cap. 8. Bail muft be put in after 
every Verdid and Judgment in all perfon^l Ac- 
tions of Dower and Ejeftment, when it is made a 
4 Record 
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Record of thd King's Bench, the Plaintiflr in Er- • 
ror may fuc out a Scire facias^, * ad audiendum ^r- 
rqhs, it being his Concern to reverfe the Judge- 
ment ; or the Defendant in Error may fue out a 
Scire facias + quare executio non, it being his Con- 
cern to reap the Benefit of his Judgme-nt below, 
and the Defendant's Scire facias -^ quare executio 
nrni, becaufe his Writ is not to fuppofe Error in 
the Judgment he has obtained, and therefore 
needs not Non-profs Writ of Error before he 
obtains Execution 5 but if the Plaintiff in Erroi^ 
on Return of the Scire facias, aflign no Error, 
the Defendant has his Execution ^ an^ if the De- 
fendant in Error will have his Coft on the Writ of 
Error, he gives the Plaintiflf a Rule toaflign Er- 
rors^ .and upon Default, the Defendaixt has his 
Coft. 

Tho* the Writ of Error be to fend the Record 
and Proccfe J Cum omnibus ea tangent thus, yet the 
Record only is feiit, and not the Original or War- 
rant of Attorney, or other Proceedings^ becaufe, 
if they were all fent up, it would be too volumi- 
nous and expenfive ; but if the Plaintiff in Error 
had any particular Objeftion to the Original, or 
alledge Diminution, he may afterwards pray a 
Certiorari for that Purpofe, fo that thefe Words 
feem only to giving him the Liberty of having 
them upon any Occafion, and it is to be in- 
tended a fuperior Court prima facie, and the 
Original and Warrant of Attorney were Autho- 
rities for them to proceed. , 

But when the Plaintiff in Error avers againft 
the Record, that there was no Original or Warrant 
of Attorney to authorife thofe Entries on Record, 

y there 

* To hior Errors* 

-j- Why Execution does not ijfut* 

% With all belonging to tbem. 
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there is a Day given, as there is in all other, Plead- 
ings of Nul tiil Record to bring it in \ and if at 
that Day he docs not bring a Certificate, for the 
Want of it he fails in the I0ue» and it is to be 
ftruck out of the Record, and upon the Certiorari 
they give him a Certificate of what remains be- 
low, and not the Writ itfelf, which fhall remain 
on the File. 

If the PlaintiflF bring in an Original, which dqes 
not warrant the Record, the Defendant may fue out 
afecond Certiorari to bring in the right Original, 
that (b the Record may not be overthrown when 
there is fufficient Authority to fupport it. 

Some Obsbryations upon the prefent Conftitu- 
, tion and the Pradice of the King's Bench. ' 

In the firft Place it is to be obferved, that here 
is the firCb Procefs that brings Cau(es into Court, ib 
that there ought to be not only Intereft made, but 
9II due Encouragement given to take out fuch 
Procefs; and that Interetl is to be made chiefly by 
appointing fuch Perfons to make out that Proce& 
as have Intereft in their refpedive Counties for 
which they officiate, and the more the Perfons be 
who are concerned and interefted therein, the more 
in all likelyhood will they improve the Bufioels 
of the Court, which is fufficiencljr apparent from 
the Common PUas^ who have fcrparate Philazers 
for each particular County, and generally choofe 
out of fuch Perfons as are well knowfi and inte- 
refteil among the Attornies of fuch Counties, by 
which me^ns their Philazers command^ as it were, 
all the Counties in England % whereas th^ King* s 
Bench has only one Officer to make out the Lati^ 
iatSj and fuch a one as is generally put in for 
Cheapnefs, and not known to any Country At- 
torney 
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torncy whatever, and confequently not able to 
add to, or improve the Bufinefs of the Court in 
any refpefi: whatfoever. • > 

Then as to the Encouragement which is the 
Price of the firft Procefs, the Capias in the C. P. 
cofts 3 i. 9 i. whereas the Latitat cods ^s.^d. 
and the entering common Appearance 2 s. in the 
C. P. but the common Bail in the King^s Bencb^ 

cofts 2S. 6d. 

Therb feems alfo an Inconvenience in the 
Manner of entering the Latitats upon the Rolls ; 
for whereas in the Common Pkas^ the Philazers en- 
ter the Writ at length with the acetiam, and Sum 
contained ; in the King's Bencb^ be the ac-itiam for 
ever fo much, they enter the County and Names, 
and B. M. for * Boni mant^captores^ without either 
altering the Sum or Species of the Debt,, fo that 
the Writ may be afterwards altered, and can't be 
difcovered if loft j no Body can by the Roll find 
out what it was for, and by this are frequently oc- 
cafioned the Variances from the Writ in the Bills 
and Declarations, and t;hereby difcharging the * 
Bail for fuch Variance. 

It is further to be obferved with refpefl: to the 
Philazer's-office in the King's Bencby that they are 
cither entirely diffufed, or in the Hands of fuch 
Perfons who take no care to promote them, and 
therefore they ought to go along with the Lati- 
tatSy that the fame Ferfon may make out botk 
Ptoceffcs i this way of Proceeding feems at pre- 
fent to be difcou raged, by reafon there is no Fee 
out of the Writ to the chief Clerk ; but thefe 
little Fees are inconfiderable to what they would 
bring to the fubfequent Proceedings and Entries, 
for thercjnay be Proceedings by Original, had in 
all Cafes unlefs in Debt, Detinue, Covenant and 

Y 2 Ac- 

• Good Bail. 
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Account ; and there is no Imparlance, nor can 
there be any Writ of Error but in Parliament, fo 
that if due Encouragement was given to this 
Way of Proceeding, it would add very much to 
the Bufinefs of the Court, and 'tis a pity but the 
Court Jhould find out an Expedient, by making 
fuch Alteration in the Latitats^ fo as to enforce 
the Defendant to plead without Imparlance to fuch 
Aftions as no Original lies in, and that would not 
only anfwer the Advantage of the Pradices by 
fpecial Original in the C. P. but fave the Fine, 
and induce the Plaintiff rather to begin in the 
King's Bench than in the C. P. for the Matter of 
fptrcial Original is a Matter of great Confe- 
qutnce. 

It is further to be obferved, that in the Com^ 
tnon PleaSy there are three Prothonotaries and three 
Secondaries, Perfons generally created out of fuch 
who h^vebeen very confiderable in Praftice, and 
of univerfal Acquaintance, ind able thereby to 
promote the Bufinefs of the Court wherein they 
are fo muoh interefted; whereas, in the King^s 
Bencby there is but one Secondary to do all the Bu- 
finefs of three Prothonotaries, but not of equal 
Intertft, and the Bufinefs of the Court feems too 
much for one to do ; for in the firft place, Bufi- 
nefs not meeting with Difpatch, grieves the Prac- 
tifer ; and perhaps being bur one Place for Prafti- 
• fers to apply to, may make the Officer lefs con- 
cerned whom he pleafes or difpleafes, and this 
may alfo be afcribed to the Place of the Clerk of 
- the Rules. 

It may be here alfo obferved, the many Refe- 
rences made to the Matter, and the great Expence 
and Delay, and Fatigue thereof to the Suitors; 
f r be there never fo many Affidavits, each Par- 
ty muft take Office Cppics, then the Inconve- 
nience 
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nicncc of his Attendance, and his reporting • Vi- 
n)a voce^ where neither Party has an Opportunity 
of knowing beforehand what he will report, nor 
indeed of hearing what he does report, and ge- 
nerally his Report (inftead of turning upon the 
Point in queftion) is only a Repetition of the Caufe 
of Aftion, and the Proceedings had thereon, and 
the AfBdavits of the Fads ; whereas, if his Re- 
ports were drawn up concife, and (hort, only with 
refped to .the Matter in Queftion ; they might, 
be filed with the Clerk of the Papers, or fuch 
other Officer as the Court pleafes to appoint, that 
each Party might take Copies, and the fame be 
read audibly in Courts 

NoU^ the C. P. makes no References, but de- 
termines all upon Motion* 

It is further to be obferved, that there is more 
Delay to Plaintiffs in the King^s Bench than in the 
C. P. for the C. P. Rules to plead are but four 
Days, whereas the King^s Bench Rules are eight, 
sind even after fuch Rules are out, if the Defen- 
dant pleads a fpecial Plea, the Paper-book muft 
be made up, which perhaps will be a Day or two 
mor^, and then the C^lerk of the Papers gives a five 
Days Rule to return the Book, fo that in the (hort 
iffuable Terms, *tis next to an Impoffibility for a 
Plaintiff to get cither Judgment or Trial, if the 
Defendant pleafes ; and it is a very great Inconve- 
nience, that the Rules of Praftice are fo very un- 
certain, that the C. PV Officers (by way of Ri- 
dicule) fay, that the King*s Bench are in nothing 
fo certain, as being doubtful in every thing, fo 
that ;he young Pradt.tioners in the King's Bench 
are at a Lofs how to advife about the Practice : 
it is therefore^ very expedient, the Rules of Prac- 
tice fhould be more firmly fettled than at prefent 

Y 3 they 

• By Word of Moutk. 
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they fccm to be 5 and here may be obferved the 
Inconvcniencies urged againft the Office of the 
Clerks of the Papers, in as much as in the C. P. 
the Attornies have the Benefit of making up their 
own Books, J whereas, in the King^s Bencby the 
Plaintiff's Attornies arc forced to have them 
nfiade up by the Clerks of the Papers : This is 
faid to be a Grievance complained of on all Hands, 
as if the Clerks of the Papers were entirely need-- 
lefs, and the only unneceffary and infignificant 
Officers belonging to the Court, which bow far 
they be fo, may* be comfidered of the better, by 
' comparing them with fome others ; but *tis fur- 
ther to be cpnfidered, that they purchafe their 
Places, and have them for Life ; to that if they 
be thought a Grievance, the beft Way will be to 
purchafe them out, which, 'tis thought, from the 
Tempers of the Perfons concerned, will be cafily 
attained if defired, both of them at this time being 
, compliant in their Natures, and willing to fticw 
their Duty and Obedience to the Court in any 
Matter that can be reafonably required. 
' But it is here to be taken Notice o^ that in the 
C. P. few or no fpecial Pleadings are ufed, where- 
as there are a great many in the King^s Bencbf fo 
that whether the Attornies would he capable of 
bringing the Pleadings decently before the Court 
of themfelves, may be a Queftion ; and if not, 
would utterly deftroy the Nicety of Pleading, 
and the Education of young Gentlemen at the 
Bar as to that Part ; for it may be faid with Strift- 
nefs, that Nicety of Pleading is no where kept up 
but in the King's Bencb^ and the Attornies, rather 
than give extraordinary Fees, or run the Hazard 
of their own Judgment, would plead the general 
Iffue; for it may be further obferved, that to 
every Demurrer orRcpKcation to a fpecial Plea in 
(he C P* \^ required a Serjeant's Hand, whereas 

- the 
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the Clerk of the Papers to all Demurrers^ and in 
moft fpecidl Pleas joins in Demurrer, or replies 
^ Ex officio^ without putting the Pgrty to that 
Charge, and the Attorney is allowed as if Coun- 
cil had perufed it, fo that in every foch Book, x\^ 
Plaintiff's Attorney gets i o J. 6d. and 'tis not once 
in ten, the Clerk of the Papers gets fo much, and 
confequencly has no Reafon to complain, fuppo- 
liog tbe Matter even refted here. 

But the making up of the Papers is not the 
only Bufinefs of the Clerk of the Papers, for it is 
out of them the Secondary is always chofe, fo that 
they are to attend the Court conftantly to perfedt 
t^cmfelves . in Practice for this Purpofe; they arc 
to attend alfo to read all AfHdaVits, Records, 
Suggeftions* and other Matters, and they are alio 
to fet down and mar(h^l all Caufes and Trials at 

« 

Bar, and give the Judges and Council Pstpers 
thereof, and keep an exajfl Account of all Cau- 
fes depending, for which they have nothing. 

So it is to be further confidered, that fuppofc 
the OfBce of Ckrk of the Papers was funk, whe- 
ther there would not be Occafion to ered a new . 
Office in order to carry oq the Bufinefs of the 
Court, viz. ^ to reading, fetting down Caufes, 
Trials at Baft the Judge's Papers, and other 
Things relating to the Office, and what they now 
doi and further, whether it would be confiftent 
with the Digpity of the Court to diminilh the 
Number of their Ofikers, efpecially confidering 
not only the Accidents of Health, &?f. but that 
the Officers on the civil Side are already fewer 
in proportion than in any Court in fViftminfier-- 
ball: 

It is further to be pbfcrved, that in filing the 
Rolls it i$ very troublefome ; firft, none but a Clerk 
or an ' Attorney can 9 then you muft go to the 

Y 4 Ma- ^ 

* By 'virtue ef bu Office* 
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Matter to pay for the Entry, to aaother to docquet 
them, and then to Mr. Tully to file thcm» and 
if you elapfc your Time, to pay 4 sJ. a RoU,^ 
which makes it abundantly more troublefome than 
in the C. P. for there you pay the Prothonotaiy 
for the Entries, and leave your Rolls, and he 
takes care of them ; and, if you clapfe a Term ot 
two, nothing, or at moft is. 

It is further to be obferved, that the Fees in 
pairing the Records are much increafed, for that 
they are above double to what they arc in C. P. 
and there is no certain Office yet fettled to file 
Writs in. 

And laftly, it is to be obferved, that there is 
much greater Encouragement given by the C. P. 
to Pradlifers than in the King^s Bench \ for in the 
C P. the Prothonotaries will admit any one as 
your Clerk gratis j and to pradlife as much as he 
will, whereas the ftme Indulgence is not allowed 
in the King's Bench -, nay, here it is fo ftrid, that 
none but a fworn Clerk or Attorney ftiall bring 
in a Roll, enter Satisfadlion, and fevcral other" 
Matters, which forces the Praftifcrs at large to 
employ other People in their own Affairs 5 and 
really the Charge of being fworn, and termly 
Payments are fo very confiderable, that it is no 
great Wonder that fo many are deterred ; and to 
conclude with a comical Obfervation of the C P^s 
Officers, " we are civilized and genteel People, 
and endeavoQr to court our Praftifers that praftife 
with us, but you are morofe and deter them from 
you,'* which may have no kfs Weight than Truth, 
for they having feveral Officers, are to .make all 
the Intereft they can for themfelves apart, where- 
as the Court of King's Bench having but- finglc 
Offices, can go no where elfe, and confequently 
may' make each apt to think they have the Icfs 
Obligation to be foj but fee now Stat, s Geo. 2. 
g. 23. . THE 
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COURT of KING'S BENCH. 

RuLE$ of the Practice of the Court 
OF KiNG'a Bench. 

Concerning Writs and their Returns. 



The fignablc 

THE Latitaty 
Mas et pkr. ca- 
pias^ 
Exigent in Appeal, 
Diftring. in Attaint, 
Habeas corpus^ 
Subpoena^ 
Certiorari^ 
Procedendo^ 
Elegit, 
SuperfedeaSy 
Retorn. babend. 
Withernam^ 
Secunda deliberation 
Reftitution, 
Scire facias ^ 
Diminution, 
Ubello bahend. 
Venire fac^ in Appeal, 
Prohibition, 



WRITS are: 

Confultation, 

Proprietate probanda^ 

Diftring. addeliband. 

Rem. detent. 

Inquir. et valore^ 

Re-attachment, 

Venire fac. in audita que^ 
relay 

Verjus partem^ 

Habere fac. pojfejfion. et 
feijinam. 

Reftitution in Attaint, 

Venditione exponas. 

Breve epifcopOy 

Re-fummons, 

Bre. et mandam. ^/ Su m - 
mons, et diftring. on 
original Bills, againft 
Perfons having Pri- 
vilege of Parliament. 

That 
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♦ That no Precept or Writ, with a Clacrfe 
of ac etiam bilU be made or fued forth agaaRft aay 
. Heir, Executor, or Adminiftrator, nor in any 
Caufe whatfocvcr, where by the Courfe of the 
Court fpecial Bail ought not to be required, nor 
upon any Bond or penal Kll, where the principal 
Money and Intereft is not lo/. but the Court, or 
any Judge of the Court xmyy and do not with- 
Handing, on good Caufe (hewn, give Leave to the 
Plaintiff to fue out a W rit with an « ^ r^/^ww, to 
hold the Defendant to i'pecial Bail in an Action of 
Aflaulc and Battery, or ior Words, or Scatidalim^ 
Magnatum^ or any per fonal Wrong f. 

The Fornf> of the feveral Ac Etiams are : 

i>«kt. J Ac Etiam hilU ip^us quereniis verfus ipfnm 

Jef. pro. lol. de debt to. ^ ^ 

Cafe- fi Pro nqn performatime promi^orufn et affump- 

tionum ad damnum ipfius quenntis ad valorem^ 

loL 
§ ProfraSione convintionum ad damnum ipjius 

querentisy lo/. 

Pra 

♦ 2 Brownl. 293. 3 Bulftr. 316. RuU, 15 Car. 2.Cra. Jac. 
352. Cro. Car. 59. Lit. Rep. 2, 3, 81. Sid. 62, 63. Lev. 
145, 24.5, 268. 2 Lev. 204. 2 Jones, 82. Danv. Abr. 
681, 682. Salk, 9.8. See Stat, 12 Geo. c. 29. and ^ Geo. 
2. c. 27, fhotif made perfetu^l hy 21 Geo. 2. cap; c 3.^ 
2 Stra. 1157, 1.209, 1219,1226, 1270. 

t Sid. 276, 307. Rol. Abr. 335. Lev. 39, Brownl. 90.* 
Sid. 183. Raym. 74. Mod, Rep. 2, 16. Carth. 264. 
sMod. Rep. 215. RtJeHich, Jerm* 1654. 

X And alfo to a Bill of the /aid Plantif^ againft the fend De- 
fendant J or \o I, for Debt, 

\ For not performing Promifes aud Undertakings to the Da- 
mare of the laid Plaintiffs to the Value of 10 L 

I For Breach of Coveuofftrto the Damage of the fmd PUfit* 
tiff of 10 1. 
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* Pro converfitme et diffoJUione hmorum et ca- tww. 
tnUorum ifjius quenntis ad valorem^ 10 /• 

•j" Pro captione et afp9rtatione bonorum et catal- Xrcffift. 
lorum ifjhis querent is ad valorem^ 10 L 

Thb Latitat ah et pUtries capias Bill of Midd. 
diftringdsy habeas carpus^ and all other Procefs 
thereupon tnuft be returnable before and after 
Judgment, at Days certain, and may be return- 
able upon any Day in the Term, that is^i diesju- 
ridicus i but if it be made returnable upon the Ef" 
Join Day of any Return the Day of the Week 
mud be named in certain, as j; Die Luna in men* 
fern fanlii Micbaelis ; and all other , Days mu^ 
be fuch a Day, put fuch a i| Return as § Die Mar- 
tis proxime poft crafiinum fanSi Martini of f Set- 
re facias quare executio ncn et ad audiendum erro" 
resy upon Writs of Error out of the Common PleaSj 
(unlefs the Suit be there by Bill) and in any infe- 
rior Court, Writs of Capias ad fatisfaciendumy 
fieri fadasy and other judicial Writs after Judg- 
ment affirmed, all Procefs to the Outlawry, 
^* Retomo babendo capias in Witbemamj and all 
other Writs and Procefs grounded upon any 
Recordari facias loquelam^ audita querela^ accedas 
ad curiam^ capias Ji Laicus^ or any other original 
Writ out of the Cbamery^ muft be made re- 
turnable ft ubicunqi on a certain Return, and not 
on a Day certain i and there muft be fifteen Days 

ex- 

* Fer canverting mi dt^fing tf the Goodi dnd Qhattks <ff 
the /aid Plaintiffs to the Value afioL 

\ For taking and carrying away the Goods and Chattels of the 
fmd Plaintiff to the Value of loL 

X On Monday in one Month of Saint Michael. 

^. On Tttcfday next after the Morrow of Saint Martin. 

II This Return is taken axway by 24 Geo. z, c. 48. 

^ Shewing Caufe why Execution Jbould not iffue, and io hear 
]Errors. 

•• To have a Return^ to taki^ ff ^her^oever. 
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exclufivc between the Tefte^ and Return of alLfuch 
Writs, unlefs difpenfed with by Aft of Parlia* 
ment •, to which Purpofe there ^re two, viz, i6 
Char. Chap, 6. Sect. 7. whereby Provifion js 
made, that all Writs and Proccfs' in perfonal Ac- 
tions having Day from tres MicbaiUs^ till "f- Cra^ 
ftino an'marum^ fhall be good and. efieftual in 
Law, notwithftanding there be not fifteen Days 
between the 4/^ die of tres Michael, and the 
Effoign Day of § Craftino animarum ; the other 
is, 13 Char. 2 St. 2. chap. 2. Scft. 7. by which 
Provifion is made, that in all perfonal Ac- 
tions, and all A6lions in ejeSlionefinn^ brought by 
Original, there fhall not need to be fifteen Days be- 
tween the Tejle and Return, of any Writ or Writs 
of Venire facias habeas corpora juratorum^ dr di- 
ftringas as Jurat or fieri facias or capias ad fa^ 
tisfaciend. and that the Want thereof Ihall not be 
Error, except the Capias ad fatisfaciendunfy where- 
on an Exigent after Judgment is to be awarded, 
or againft the Defendant, to make Bail liable. 

There is one Day in every Micbaelmas Term ^ 
which cannot properly be faid to be in or paft 
any Return, which is the 1 ith Day of Novem- 
ber ^ being St. Martin^ % Day ; and if a Writ be 
made returnable on that Day, it muft be made 
returnable J Die Lun^e in fefto SanSti Martini^ 
♦ or any other Day in the Week ; for betwixt 
§ Craftino animar. which is always 3d Nov. and 
' II Craftino Martini^ i2thiViw. for one Day of the 
Week fall out twice, fo that if || Craftino animarum 
falls on Friday^ the next Day is % Sabati poft craf- 

tinum 

• 7i&/> Return is taken away hy 24 Geo. 2. c. 48. 

+ ^bree Weeks of St, Michael, tiJJthe Morrow if All SouIi» 

X 0« Monday ofltJIfe Feqfi of All Souls. 

^ Tie Morroiv of All Souls. 

H The Morrow ofSf. Martin. 
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tinum animarum ; and the next Saturday after will 
be * Sal^aii infefto Saniii Marfmij and fo yearly 
according to the Day of the Week, in which the 
Fcaft of St, Martin happens. 

The firft and fecond Days of Nov. being All 
Saint Sy and f All Souls in Michaelmas Term 5, the 
Feaft of the Purification being the 2d Day of 
Feb. in Hilary Term, Afcenjion-day in Eqfler Term, 
and the Feaft of St. John Baptift being on Mid- 
fummer-day ; if it falls in T'rinity Term, are not 
Diesjuridicij and Writs made returnable on any 
of thefe Days are not good. 

In EafterTtvm^ all the Eflbin Days of every 
Return are Sundays^ except the laft^ which is 
J Craftino Afcenfionis Domini^ and fo are all the 
Effoyn Days of Trinity Term except the firft, 
which is II Craft. Trin. fo that every Monday in 
thefe Terms is paft fome Return or other^ and 
the fame Day of the Week on which Eafter Term 
begins, is a fure Day to make Writs returnable 
upon, thro* all the Returns of every Term ex- 
cept the laft Return. 

If iny Defendant fhall be legally delivered from By Rule of m^^ 
any Arreft upon Mefne Proccfs ifiuing out off^'^^^^^;^^ 
this Court, the fame Defendant (hair not again bc439-' 2 str*, 
arretted the fame Term by virtue of apy Procefs HHl '**^ 
at the fame Plaintiffs Suit, or for the fame Caufc 
of Aftion, upon Pain, that .every Attorney a6t- 
. ing to the contrary, ftiall be put out of the Roll, 
and the Plaintiff and Attorney, ihall be further 
puniftied as the Court ihall think fit. 

Con- 

« Saturday o/tbe Feafl of St. Martin. . ' 

f fins Saint's Day does not nvvo happen in Michaelmas 
^emiy fee 24 Geo. 2. c, 48. 

X ^^e Morrow of the Afceofion of our Lord, 
11 The Morrofw of Trinity. 

4 
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Concerning the Terms, their Beginnings, &^v 

To find out the Beginning and Ending of every 
Term in the Year, you muft firft know what Day 
of the Week Mkbaelmas Day happens on, ^nd on 
that Day three Weeks after is the Eflbyn Day of 
Mcbaelmas Term, and the /^$ die poft. inclufive, 
is the firft Day of the Term, which is always 23d 
OBoher. if it be not Sunday ; but if Sundaf^ then 
the 24tn, and endeth 28th November ^ if tiotSun^ 
d^y ' but if Sunday then the 29th *. 

Hilary Term begins 23d January ^ if not Sun- 
day^ and if Sunday j the next Day after, and is al- 
ways that Day eight Weeks on which Micbatlmas 
Term ended, and ends 1 2th February^ if nQt Sun- 
iftrf, and if Sunday ^ then the 13th, and is the 
fame Day of the Week on which Michaelmas 
.Term begins. 

Eafttr .Term begins the Wednefdtvf Fortnight 
after Eajtet Day, and the Effoyn Diy is the Sun- 
day before, but held on Monday ^ and ends on the 
Monday before fVbitfunday. 

Trinity Term begins the Friday after Trinity 
. Sunday^ akho' that Day fhould happen to be 24th 
. June ; for the Term muft begin on Friday after _ 
Fines 27. C&rpus CbrtJH Day, and its Eflbin Day is the 
Monday before, and ends the Pf^ednefday follow- 
ing after, unlefs it be 24th 7»^^ » and then, on 
. the Day after, and the Term muft be adjourned - 
on Tuefday to Tburfday following, which happens 
very rare f- 

Con- 

• 7bis 7ertn if ntruo tnueh alured^ h 24 Geo. 2.. c. 48. 

f. Set 32 Hen. 8. c. zi. Bro. Ahr, 7it. Jdjoumment^ pi, 
35. Crfl. Jam. i6i 595. Rol. Rep. 29. 7 Mod. 17. See 
LoTiiKaym, 1557, 1528, 2 Stra. 811. Barnard, K. B. 74. 
Jn the Laiuyer^s Magazine /or Hilary Term 1761* is a n/ify 
learned and accurate Difcourje on the above Matters, 
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Concerning Habeas Corpus and Certiorari. 

That no Writ oi Habeas Corpus di reded toFrmckvtm^ 
any Sheriflf, or any Officer of any inferior Court, ^""^ '- 
for removing the Body of any Prifone r, other than 
Jjondon or Middle/ex^ and the Marjhaljea^ or other 
Courts within Bve Miles of London (hall be 
made returnable immediately, but at a Day 
certain m Court, unlefs it be to deliver over a 
Prifoner in difcharge of his Bail y but fuch Writ 
of Habeas Corpus^ direftcd to the Sheriff of Lon- 
don and MiddkfeXy and the Marfi>alfia^ and other 
Courts within five Miles of London^ may be 
granted in .Vacation or Term-time returned im- 
mediately ; and where fuch Habeas Corpus is re-RaieofM^^EMi:. 
turned immediately, the Sheriff or other Ofiker*^'^'™*^^ 
cught to make his Return, 'and bring up the 
Body of the Frifoner immediately, as is fequii^ 
by the faid Writ, without permitting him to wan- 
4fer, abroad by Colour or Pretence thereof, and 
where the Writ is made returnable at a Day certaia 
in tourt, the Prifoner is tp be brought inCuftody 
according to the Writ, at the Day limited, with- 
out fuffering the Prifoner to wander abroad- in the 
mean time under pretence of fuch Writ. 

That no Writ of Habeas Corpus to remove asameRak- 
Caufe out of any inferior Court, other than in Lon- 
don, Middlefex, or the Marjbalfeai or other Courts 
within five Miles of London^ to be returned im^ 
mediately, but at a Day certain in Court ; and 
that every fuch Habeas Corpus returnable^in Hilary 
^C Trinity Term, ought not to be made returnable 
after the fecond Return of any of thofe Terms ; 
that in cafe Bail be put in tberec»i, the Plaintiff 
may declare before the End of the Term, and 
the Defendant (hall plead to Iffue as of thofe 
Terms, fo as the Plaintiff may try his Caufe the 

next 
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next Aj^zts if he pleafes, or in ' Default thereof. 
Judgment may be entered againft the Dcfendarit 
that Term by Default, if Rules to. plead have- 
been given. 

That eveiy fuch Habeas Corpus fued out in 
Hilary Term, or the Beginning of the Vacation 
following, and alfo in Trinity Term, or the Be- 
ginning pf the Vacation following, fhall be made 
returnable the ill or 2d Return of the fubfe-^ 
quent Terms, and not longer ; and in cafe it be 
made returnable of a longer Return, any Judge 
of the Court may grant a procedendo^ it tending 
to the Plaintiff's Delay. 

Concerning Habeas Corpora & Certiorari. 

That a Habeas Corpus ♦ ad refpondendutn may 
be granted to the Warden of the Fleets Sheriff of 
I a County, or the Keeper of any inferior Prifon of 
any Liberty or Franchife, returnable at a Day 
certain in Court, and Ihall be as good Caufe of 
Detainer as Capias ad refpondendutn diredled to a 

Sheriff. 

That a Habeas Corpus ad Satisfaciendum^ may 
be granted to the Warden of the Fleets Sheriff of 
a County, or Keeper of any inferior Prifon, re- 
turnable in Court at a Day certain, and the Term 
and the Number of the Roll of the Judgment 
muft be indorfed upon the Writ, by the Attor- 
ney who fued it out, and fuch Writ to be good 
Caufe of Detainer, as a Capias ad refpondenduni. 

That no Certiorari ought to be made to re- 
move a Judgment out of any inferior Court, at 
the Profccution of the Plaintiff in an i^dion, 
whereby to enable him to have Execution out of 
this Court to' execute the Judgment of an infe- 
rior Court, 

' . That 

• Tq an/wer. 
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That upon a * Habea$ Cdrpus or Certiorari fucd 
out and allowed, the Plaintiff may give a Rule 
for the procedendo in the Term-time, if the BaU 
be not put in, and in the Vacation Time, a Rule 
or Warrant for a Procedendo may be granted by 
iny J^dge of the Court, if defifed. 

Concerning Causes removed out of Canter- 
bury Court, and other Courts where Judges 
. of ACBze feldom corner 

, That upon a Caufe removed by a * Habeas 
Corpus out of the Court of Canter bury ^ Southamp- 
tony Hiillj Litchfield^ or Poole^ which arc Coun- 
ties where Judges of Affizc feldom come ; if the 
Aftion be tranfitory, it fhall be layed in the 
poiinty where fuch Cities or X^wns lye. 

No Procedendo after Bail filed above, becaufe 
that difchargcd the Bail below. 

If a Prifoner be returned^ charged with Pro- ^^*'* 3'^* 
defs out of the Court of Common Pleas or Exchequer ^ 
returnable at a Day to come, yet he may be com- 
mitted., with tbefe Caufes, on she Habeas Corpus 
cum cauja. 

And if upon an * Habeas Corpus of Cepi Corpus 
the ' Party be returned in Cuftody, and bailable, 
where fpecial Bail is required. 

The Bail is not to be taken abfolutely without 
the Confent of the PlairitifF, or his Attorney ; and 
if Bail be taken, -f Bt bene effe\ the Prifoner ought 
not to be difchar'ged until the Bail is aiTented to, 
or the Plaintiff to be over- ruled in Court, to ac- 
cept the fame upon Examination. 

That if a Prifoner be committed to the Cuf- 
tody of the Marlhal on a * Habeas Corpus, and the ^ 
t^laintiff do not declare a^inft him, within two 

Z Terms 
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Terms inclufivc after his Commitmentt the Pri- 
foaer,. upon a Certificate that no Declaration is 
filed againft him within that Time, Ihall be difr 
changed upon common Bail. 

That every Perfon committed to the Cuftody 
^ of the Marflial of the Court, by virtue df an 
Habeoi Corpus^ (hall remain in the a£lual Cuftody 
of thcM^ftial, by the Space bf two Days nttct 
after fuch his Comiiritment, notwithftandin^ ^ny 
other Hubias Carpus from any tithcr Court What- 
foever. 

That if a Defendant render himfel^ in Dis- 
charge of his Bail after Judgment, yet, if he b6 
not committed in Execution in two Terms fol- 
lowing, he Ihall bb difcharged upon comrtidn 
Bay, as if he was committed fbi* want of Bail 
upon an Aftion^ unlefs a Writ of Errbr bede'- 
pending. 

V 

Concermng Persons in Custody and their t3is* 

TiTAT if any Petfon be committed to the Pri- 
ibn of this Court, by Procefs of this Court ih 
Term Time, and no Declaration be filed againft 
him of that Term, or before the End of the next 
Term after, ^Stdenti curia % or if arretted, or in 
Cuftody^ in any Adbion upon Procefs* out of this 
Court, and be not removed before the £nd of the 
faid Term ihclufively, after fuch Arreft or De- 
claration delivered againft him in Cuftody of the 
Sheriff, before the End of the fecond Term after 
he is arrefted, fuch Perfon may be difcharged 
upon common Bail. 

No Writ to be taken out againft a Prifbner in 
Newgaiey without a Judge's Order. 

Of 

f Jbi filing of tbiOart. 
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Of AttBRiNG the ViNui. 

That in tranfitory Aftipns the;Plainiaff^ after 5«stnu an, 
foe Effoyn Day of the fubfequent Tcfcn, Jhall*^^^^'- 
hot alter his own Venui^ tho* he would pay Gofts * 

or give ah Imparlance, Styl. Prac, Reg, 38, 533. 
; I^ the Defendant at any Time beifore'PleaseeKoieofMi.. 
pleaded, ttiakes affidavit^ that the Caiife of Ac- ^^^^^Jj^"^^^ 
tion, if any, arofe in the County of J. and fioc 669. ' 2 stra. 
in the County of B. where the Aftioh is brought "^*' '*'^*' 
he hath a Rule mfiy to the Change of the Venue ; 
and then, if the Plaintiff will undertake to give 
Evidence of a Matter arifing in B. the Caufe is 
fcontinued. 

If it appear Unlikely, that there can be a fair ^entr. 35 j, 354^ 
Trial in the County where a tranfitory A&ion is ^^^' 
brought, the Court will change the Venue^ and 
ihat tho* a Peer be Party, 

. iiHJi Venue can't be changed in an Aftioh of^stw.^ys.sys, 
Vthu for Dehitum ep cantraBus Junt nullius locij''^^'^' '^^- ' 
I Syd. 87. nor in * Scandakm Magnatum i85,»5aik. 67o» 
mt in t Efcape, or J Deceit. 87. Keb. 65. nor on+ ^"^'- ^^• 

Stat, of U fury, 15^.287, 

^ It thfc Action be laid in one Cbuftty, and on 
Defendant's Affidavit changed ro another, the 
|*laintiff by hii Affidavit may have it in a third, 
Syd; 442, 

Concehiing Bail, App6arancesj Declara- 

Tio>iS and PiEAs. 

, 1# the Pi»ritiff in the Aaidn fues the Bait Saik. 97. 
Bondi* he can't refufc the fame Perfons to* be Bail 

Z 2 ^^ 

♦ Lev. 56. Vent. 363, 364, 365. 2 Mod. 215. Sir Tho- 
fias Jones (5^e^)< 192. Caitk; 400. ^U&40« Salk.568. 
zhixiRfiSfm. 1419. Andt. 198. z Stra. ^7. 
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to the drigirial Aftion \ but if ithe t'l^tntiflF prcr^ 
ceeds againll the Sheriff by Amerciament, he ib 
ttoi obliged to accept the Bail to the Sheriff, upon 
Removal of a Caufe by Habeas Corpus out of an 
inferior Court, the Bail there may be Bail above, 
becaufe the Plaintiff might have excepted to them 
below % but it is otherwiiie where a Caufe coifnes 
out of Londofij for there the Officer is anfwer- 
able, and the Plaintiff cannot except againft the 
Bail he takes. 

That every Attorney who (hall appear for 
any Defendant in any Aftion, iti which fpeciai 
Bail is not required, (halt duly file common Bail 
for fuch Defendant, of the Term of which he ap- 
pears, and give Notice thereof to the Plaintiff or 
his Attorney, and that where fpeciai Bail is ,re- 
quired, and put in ie bene ejfe^ before any Judge 
or Commiffioner, on a Cepi corpus j the Defen- 
dant's Attorney ihall forthwith give Notice there- 
of in Writing to the Plaintiff or his Attorney, 
and of the Names of fuch Bail, with their Ad- 
ditions and Places of Habitation ; and if no Ex- 
ception be taken to fuch Bail, and entered in the 
Judges Book within twenty Days after fuch No- 
tice,, then upon Oath thereof made, for which nto 
Fee is to be taken,, fuch Bail fhall be filed ; and 
if fpeciai Bail fhall be put in before any Judge 
of this Court, de bene effe^ or on any Writ of 
Habeas Corpus^ or Certiorari^ and no R«le for 
' better Bail, or Exception taken pr entered in the 
^ Judges Book againfl the Bail,* fo put in within 
twenty-eight Days after putting in fuch Bail, that 
then fuch Bail fhall be nled by the Defendant's 
Attorney, after the End of the faid twenty-eight 
Days ♦. 

' ** . . . ' . 

_ ; i2»iifd/Micliadm»3Vm> i^CS^r. 2. . 
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T,H« PlaintiflF hath twenty Days to except**''*" ^'^ 
againft Bail on a Writ of ErroTi and need not 
give Notice ; but he cannot take out Execution 
without ferving the Plaintiff in E^nor with a four 
Days Rule, to put in better Ball. 

On Motion the Court willx)rder'an Ac etiam^ 
where the Trefpafs or Aflault was great, and in 
.what Sum Bail ihall be given. 
. That every Bail taken before or upon the 
Continuance-day (hall be a Bail, and filed of the 
preceding Term ; and every Bail taken after the 
Continuance-day, fhall be a Bail, and filed of the 
* fubfequent Term, and no otherwife ; but where 
aay new Bail is added to any other Bail fo as 
aforelaid taken on or before the Concinuance-day, 
the fame ihall be taken as filed, as of that Term 
in which the.Bail was firft put in. , 

That no pcrfon being Bail in Court, or be-|»^*^- 1®*- 
fore a Judge upon an Habeas corpus^ of Cepi cor- 26 j°Hohs\.: 
fusy Ihall upon a Recovery jagainft the Defendant, 3 |^^J|^ 1^6. 
be anfwej;able for any greater Suin or Sums than ltn^i^lzl*Kn\fi 
are mentioned, ^in the Writ on which, fuch Pefen- f oro'^a^RTic 
dant was arrefted, or in the Return of the Ha- of HU/aryTtrm, 
bias Corpus^ but (hall be liable for fuch, or any* J*"-*' 
Icfs Sum recovered againft the Defendant^ 

That in all Caufcs removed out of any infer 
rior Court, either by Habeas corpus jWvit of Privi-. 
lege, or Certiorari^ fpecial Bail is required, un- 
lefs the Defendant be fued as Executor, Admi- 
niftrator, 'or H(sir, and then common Bail is only 
required. ' 

That no Attorney of this Court, or any other 
Perfons, ihall be compelled to appear, or ^le or 
caufe to be filed, common Bail for any Defen- 
dant in this Court, unlefs fuch Attorney, or other 
Perfon hath, by a Note in Writing under his 
JJand, un4ertaken fo to do, and fpch Note pro- 

Z 3 dqcpcj 
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^ duccd by the PlaintifTs Attorney ; but if any At- 

torney of cither Court, or dfty other Perfon prac- 
tifing as fuch, hath accepted a Warrant to ap- 
pear for the Defendant, which Warrant (hall iqt 
no wife be revoked, or hath fubfcribed the fame, 
a|id do not caufe Bail to be filed accordingly, fucH 
Attorney, Of other Perfon, (hall be compelied to 
file a common 3ail of the proper Term,.and take a 
peclaration and plead to the fame, or in Default of 
Pleading, Judgment may be entered by Default, 
if Rule^ for Pleading have been given, for that 
the Default of the Defendant or his Attorney, 
iball not tend to the PlaintifPs Prejudice. ' 
SeeStyi.;, 9. That any Perfon whatfbever may deliver of 
file a Declaration by the bye againft th6 Defendant 
^ arretted ajt another Man's Suit any time^ fedinte. 

curidy in the Term wherein the Writ on which 
fuch Defendant was arretted was returnable, but 
not afterwards. 
T«rf^^ w wi"* ^"^ PlaintifPs Attorney is not bound to deli- 
sTriA. II cUfVer to the Defendant's Attorney the Declaration 
and 2 Geo. a. j|.(yf u^ inftcad thereof a true Copy of it upon 

140;. Stampt-paper; and the peiendants Attorney ihall 

" pay the Plaintiff's Attprney upon Delivery of fuch 
Copy, after the Rate of 4 i. ^^ Sheet, compu- 
ting fevcnty-two Words for each Sfheet, befides 
the Duty ; and that upon giving any general If- 
fue or Demurrer, to any Declaration, before any 
fpecial Demurrer, or fpecial Plea pleaded, the 
, Plaintiff's Attorney Ihall deliver to the Defendant's 
Attorney a Copy of fuch Iffue or Demurrer, and 
that the Defendant's Attorney Ihall pay for the 
fame, befides the King's Duty, after the^^ Rate of 
4^/. per Sheet, computing fcventy-two Words . 
for each Sheet ; and in cafe the Defendant's At- 
torney Ihall refufe to pay for the Copy of the 
peclaration fo tendered to him, the PlaintifPs At- 
torney may leave the faid Copy in the Office with' 

the 
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tfc^Clcrk that keepa the File of Declarations, to 
whom the Defendant's Attorney (hall pay fbr tHc 
faiTie a9 aforefaidt before the fame fhall be dtli- ^ 
'Vere4 to him; ami in cafe the Defendant's Attor- 
ney fhall not pay fdr the Copy of any general I {^ 
fyc> fo. as aforefaid joined, or any general Demur- 
rer, , upon the Tender of the lame, the PlaintifTfi 
Attorney may fign Judgment, , as if no Plea had , 
been pleaded; and in Default of paying for fuch 
Cc^y o( the Declaration fo as aforefaid, tendered 
or left in the Office, the Plaintiff may. notwith- 
ftanding proceed to give Rulds, and. when the 
Rules are out, Judgment may be entered, and 
no Plea to be receivea till the Copy of the De- 
claration be paid for as aforefaid. 

ly the general Iffue be pleaded after *^ Re/pond. ^^' 5- ^<^ 
ot0ir^ the Defendant is to pay only for a Copy '^** 
of the Declaration and IfTue, and not for the for- 
mer Proceeding in Abatement. 

That if any Perfon be arretted by Mefne- 
procefs out of this Court, retufmble the firft Re-* 
turn of E^er ox Miibaelmas Terms, and the De- 
fendant appears on the Cepi corpus^ if thfe Decla^ 
ration be laid in London or Middle/ex, and deli- 
vered before the Eflbyn-day of f Menfe Pafcba 
in EaJierTevtny orthe Effoyn oi fCraJiino Ani* 
marum in Mcbailmas Term, the Dj&fendant is to 
plead to enter four Days before the Eflbyn-day. 
of the next Term, if Rules- have been given, fo 
as the Plaintiff may^ if he pleafes, enter fuch 
Plea ; but if the Declaration be delivered after 
t Menfe Pafcha in Edfier Term, or % Craftino Am* 
marum in Michaelmas Tcrm^ or at any other 
Time, in any of the ?wo Terms, the Defendant 

Z 4 is 
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is jto imparlc till the next Tertn, after fuch E^c^ 
claration delivered. 

.That in Caufes removed by Habeas corpus 
or Certiorari^ out of London j Mtddlefex^ the ^Lir^ 
flballfea^ or other Courts within five Miles, of 
London or AfiddlefeXj and Bail put in thereon, 
if the Plaintiff" or Plaintiffs mentioned in fuchi 
Return of fuch Halfeas corpus^ do not deliver 
his or their Declaration, or Declarations thereon, 
fix Days before the End of the Term of whfch 
the Bail is put in, if the Adlipn be laid in Lon- 
4on or Middle/ex i the Defendant is to imparle till 
^ the next Term ; but if it be^ delivered before that 
Time, if it be in Hitary or Trinity Terms, then 
the Defendant is to plead to enter four Days be- 
fore the Effoyn-day of the fubfequent Terms, fo. 
as the Plaintiff may enter his Ifiue if he pleafes ; 
and in Michaelmas and Ea/ier Terms, if the De- 
claration be delivered before the ElToyn-days of 
* ^r^ifiino Animarum of Michaelmas Term, or 
-j- Menfe Pafcha in Eafter Term. 

Th e Defendant is to plead to Trial the fame 
Term ; but if the Defendant will plead in Abate,- 
tnent, fuch Plea muft be pleaded before the Rules 
of pleading are out. 
Mod. 14. stra. That any Plea to the Jlirifdidion of the 
5»3> 512^- »str*. Court cannot be pleaded after an Imparlance, nor 
Bt\isz^,^^'^^y Plea in Abatement, without a fpecial Impar- 
lance, which muft be granted by the Court y but 
if the Plaintiff does riot deliver his Declaration 
four Days at the leaft before the End of the Term, 
the Defendant may, within the firft four Days,' 
ejccliifive of the fubfequent Term, plead any Plea 
in Abatement, or to the Jurifdiftion of the 
Court, as of the preceding Term ; and if fuch Ple^ 
be not delivered or brought into the Office before 
the 

♦ The Marrow »fA\\ Sonl». f Ope Mtnfb pfEaSta,- 
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^he Expiration of the f^d four Days^ fuch Plea 
fliall not be received. 

That no dilatory Plea (hall be received, u''"*"^!^^*,, • 
lefs the Party offering fuch Plea do, by Affidavit, stra. 639. k. * 
prove the Truth thereof, or fhew fome probable ^*7- 73^. ^"^f 
Matter to the Court to induce them to believe, 1409. 
that fuch Fadt of fuch dilatory Plea is true. 

That if any Perfon be arretted, by, Proccfs out 
of this Court, and do by his Attorney appear, 
and file Bail of the Term wherein the Writ is re- 
turnable, and the Plaintiff dpes not declare be- 
fore the End of the Term next fpl lowing after the 
Arreft, a PJon frofs may be entered, and the 
Defendant (hall have Cofts, to be taxed \n fuch 
j^lanner as is ufual. 

That the Plaintiff may amend his Declaration Sm Fit«gib. 193^ 
in matter of Form, after a general Iffue V^^^^^(i^l^XK^l\%%, 
before Entry, without paying Cofts, or giving 
Imparlance i but if in fubftance to pay Cofts, or 
;ive Imparlance at his Elcdtioh ; but if he amends 
lubftance, after a fpecigl Plea pleaded, to pay 
Cofts, tho* he would give Imparlance. 

That the Plaintiff may amend his Bill upon 
File, at any Time before Plea pleaded, but not 
afterguards,, without Motion. 

That a Plaintiff, after Plea pleaded, or after 
the fecond Term, (hall not add a new Count to 
his Declaration, as an f Indebitqt affumfit^ or the 
like, v^pon Pretence of amending his Declara- 
tion. 

Where a Perfon is in Cuftody of the Mar- 
ihal, and a Bill is filed againft him, which muft 
be done Sedente curidy if a Copy thereof be^ not 
delivered to the Turnkey or the Prifoner himfelfci 
the Plaintiff cannot proceed to Judgment; and 
tf the Bill be filed four Days before the End of 
' the 

'" A. « • ' 
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the Term, the Defendant is to plead a$ qC tfa^t 
Term, Rules being given ; but if the Declaration 
be not filed four Days before the End of the 
T^rna, the Defendant is ta haye an Imparlance. 
* ?ho¥f. Comb Whikae a Bill IS filkd againft an Attorney, 
i^^M^!i6jt^* which muftlikewifc be done in Term-time. Se^ 
dtnte curid^ the Plaintiffcannot proceed to Judg- 
ment againft him till he has delivered a Copy, of 
the Bill to the Attorney himfelf, .or ibme other 
Pcrfon ading for him ; and if the BHl be filed 
iFour Days before the End of the Term, the De^ 
fendant is to plead as of that Term, Rules being 
given *, but if filed after that Time, the Defen- 
dant is to have an Imparlance, 

That where an Attorney is Plaintifi^, he fhal) 
have the fame Remedy againft the Defendant as 
the Defendant has againft him, viz, to make 
him plead without an Imparlance, and fhall hold 
the Defendant to fpecial Bail in any A&ion for his 
Fees, although his Demands be under lo /• * but 
in any other Adion, he cannot but ai a common 
Perfon, and bis Writ muft be made fpecial with 
an ae etiam Bill for i o /, qr upwards. 

That a Plaintiff cannot difcontinue his A£HoD, 
^ter a Demurrer joined and entered, or after a' 
general or fpecial Verdift found, or after 4 
Writ of Enquiry executed, without Leave of the 
Court. 

That if an Infant declare by Guardiany or 
Procbein arirf^ the Defendant is not compeliable to 
'plead until the Plaintiff fhews a Rule of Court 
for his Admittance. 

That if an Infant be fued, he cannot regu«- 
larly appear or plead by his Guardian without 
Admittance \ but it he do plead per Guard, tho* 

not 

^ S€0 12 Ocp. chap. 29. modi perpitudl fy at GeQ. 9- 



if theJSfiurt of J^n^s Bench. 3^47 

not admitted^ 'tis only a MiTdemeanor in the At- 
jtoraey^ forVhich the Court pday puiiifli him if 
they pleafe, but lip Error. 

That a Defendant havingpleaded to Iflue, and ^ 
i}fit Plaintiff negle^jb^ to enter the Iflfue the fame 
Term the Iffue is joined, the, Defendant within 
the firft five Days of the next Term, m^y alter 
his Plea, and plead De navoj any other Plea that 
he pleafes i 'that if the Defendant has pleaded 6ne 
Outlawry in Difability of the Plaintiff^ and that 
be reverfed, he 'fhall npt plead another in Difa* 
bility ; but quare whether he may not plead an- 
other in Bar. 

That ]f a Defendant appear and imparle^ 
till the firft Day of the next Term^ and die after 
the Day in Bank 5 yet if Rules be given for An- 
jfwer, and no Plea be pleaded. Judgment may be 
entered againft him next Term by Nihil dicity as 
pf the firft Day of the Term. 
• That where any Perfon orPerfons Ihall plead 
any Judgment or Judgment, or any other Mat- 
ter of Record in the Tame Court, the Party fo 
JPleading ihall, upon Demand, give the Attorney 
on the other Side a Note in Writing of the Term 
and Roll where fuch judgment or Record is en- 
tered or filed, and in Default thereof fuch Plea 
is not to be received. 

TttAT if the Plafntiff or Defendant, in any 
Declaration or Plea, Ihall make a profert'in curiiy 
of any Deed or other Writing, either Party may 
pray cyer of fiich Deed or other Writing, and 
muft have a Copy thereof delivered to hkn, pay- 
ing for the fame after the Rate of 4 d. per Sheet,, 
befides the Duty, and fhall have four Days time 
exclufive, after fuch Deed or Writing produced, 
and Copy thereof delivered, if demanded in time, 
to plead Reply^ ^c, as Occafion requires. 

That 
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Th at if a Writ be fued out agaioft HuflbaRd^ 

and Wife only arrefted. and detained in Prilbh^ 

ihe (hall file a cooimon Bail, and have a Superfc- 

deas to difcHarge her ; but if the Hufband b£ onljr 

' arrefted, he muft appear for himfelf and Wife. 

That in tranfitory Adions, the FlaintifF after 
Efibyn-day of the fubfequent Term aft^r his 
.Appearance, fliall not alter his Fenue or IfTue* 
though he wpuld pay Cofts and give Impar? 
lan^e. 

Of DECLA.RATIONS to be dcUvercd to pRISOr 
NERS in County-Goals, &r. 

^aieof jr^r That no Copy of a Peclaratiori be delivered 
T^^sff^iU^^ j^ ^ Prifoner in Cuftody of a Sheriff, or inferior . 
Goal-keeper, before the Day of the Return of 
the Procefs, upon which the Defendant was taken 
or charged in Cuftody. 

That no Rule be given for the Defendant in 
Cuftody, to appear and plead to any Declaration 
agaioft him, till an Affidavit be filed with the 
Cleric of the Rules, of the Delivery of a Copy of 
fuch Declaration, and the Time when, and the 
PerfoH to whpth the faid Copy was delivered, and 
. . that the Defendant was arretted or charged in Cuf- 

tody by Procefs of this Coprt, returnable before 
the Delivery of fuch Copy, and that the Time 
when fuch Affidavit was filed, be entered qpon the 
faid Affidavit by the Clerk of the ' Rules, and 
Copy of iuch Affidavit be produced to the Ser 
condary before figning of Judginent. 

That upon every arreft by Mefne Procefi 
oy; of this Court, returnable the firft Day of 
EaJ^er or Michaelmas Term, if a Copy of the 
faid Declfu-ation be deliverjpd againft fuch Defen* 

dant* 
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dant, before * Menje Taftia in Eafitr Term, or 
^ Crafiino Ammarum in "Michaelmas Terqi,' and 
Affidavit thereof be made anci filed ; and the De* 
fendant does not appear before the End of ten 
Days after Eajier sind Mkbaelmas Term refpec- 
lively, Judgment may be entered againft him if' 
Rules have beenf given •, btit 'tf he doth appear bc-^ 
fore the fixplration of ten Days rfter the Tef dti, 
he ihall imparle until th^ next Term^ unlefs 4:hc 
Arfcft be in London or Middle/ex, and the Aftion^ 
there laid, then, though be dbes appear before 
the Expiration of ten Days after the End of the 
Term, he fliall plead two Days before the Effoyn- 
day of the next Term, and in Defauk thereof. 
Rules having been given, Judgment may be en- 
tered againft him ^s aforefaid ;<but if a Copy of 
the Declaration, be delivered againft fuch a De- 
fendant, on or after * Menfe Pafcbs in Eafter 
Termi or f Craftino Ammarum in Michaelmas 
Term, or in or after Hilary or Trinity Term $ if 
the Defendant appear to fuch Declaration any 
Timt before the Eflbyn-day of the Teriti next 
after Delivery of the Declaration, he fhaU imparle 
until the faid next Term ; bat if he does not ap^ 
pear within that Time, or if he appear, and does 
not plead to the Declaration fb delivered, in the 
next Term Judgment may be entered againft 
him by Default, Rules for Pleading having been 
firft given. 

That if a Writ be retufrnaHe in any Term, 
and Copy of Declaration jhath been delivered be- 
fore the Effoyn-day of the next Term, the Plain- 
tiff in fuch next Term, may give Rules to ap- 
pear and anfwer j if the Defendant does not ap- 
pear and plead in due time. Judgment may be 
entered againft him. 

If 

f One Month ^*Eafter. f ^^' Afcrr^w of All Souh. 
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If any declaration be not filed before the 
of the next Term, rftcr the Writ or Procefs^ 
which the Prifonef was charged 6r t^ken wOf 
Cuftody is returnable^ and Affidavit made an^ 
filed in Manner aforefaid, before tl)e End of 
twenty Days next after fach Terno,^ the i^rifonef 
fhall be. diftbarged by c6mmC^ Bail, firgned by 
one of the Jdftices of the Conrt. 

If any Goaler or Keeper of a Prifoh have re- 
ceived a Copy of any Declaration agaitiii; any 
Prifoner in his Guftpdy^* ihali (bppre^ the fame^ 
and not deliver it forthwith to fuch Prifblier ttt 
Attachment (hall be iflued againft him. 

Of Wa6ers in Lav^. 



• • 



"^HtN the IfTue of Ktbil debet per legeit^ is en^- 
tered upon the KoU^ the Secondary Qfiuft appoinf 
a Day for the Defendant to appear in Court, to' 
wage his Law ; and if he appears, he m&f^ bring 
^is Compurgators with him^ fo many as tht 
Court (hall think fit to appioint, who are to fwear 
that they believe he fwears true ; the Secondary 
muft have the Record in Court, and the Defen* 
dant muft (land at the End of the Bar, towandiS 
the Right-hand of the Chief Juftice, then the 
Secondary mu(l a(k hidd whether he will wage hot 
Law ; if he anfwers that he will, the Judges Ofa- 
^ ally admonifli him to be well advifed, and tellf 
him the JDanger of a falfe Oath i but if ht wilf 
pcrfift, then, the Secondary fpcaks thefe Words 
following, A. B. the Defendant, you owe C 2>. 
the Plaintiff 40/. as the Cafe isj ^ Why ypu 
don*t pay him ? A. I owe him nothing. ^ Did 
you not buy, Cff r. as in the Declaration t A. No* 
^ will you take your Oath of it? Anfwer, I 
will. Then the Secondary muft bid the Cryer call 
5 ^ the 
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the Ptaintiffs bidding the Defendant to lay hii 

Hand on the Book^ and fay after Kim, viz. this 1 

he^ the jfui^icesy that I owe not C. JX 40 s. nor \ 

any I'diny thereof, in Manner and Form as he 

has declared againft noe, fo help noie God, and 

by the Contents of this Book, 

I^ it be an A£lion of Account, the Words muft 
be, that I never wasJBailiff to C 2>, of the Goods^ 
Wares, and Merchandizes of the &td C. D. nor ^ 
of any Part or Parcel thereof ill Manner and 
Form as the fsud C. D. hath declared againtt: me ; 
but before he takes the Oath, the Plaintiff is call- 
ed thrice by the Cryer, if he docs not appear he 
becomes non-fuited, and the Defendant goes quit 
1;7ithoutt2^king his Oath. 

But if the Plaintiff appears, and the Defen- 
dant performs his Law, and the Compurgators 
^ive their Verdift, that they believe that he 
j(wears.true, the Plaintiff is for ever barred. 

IThat the Defendant cannot be admitted to 
iHragc his Law-fuit inftantly after Imparlance, but 
he may before, and then the Plaintiff cannot be 
non-fuited, if the Defendant perfeft his Law ^ 
but if he wage his Law, ajfter Imparlance, the 
PlaiptiJOF may be non-fuited. 

• 

Of Trials by Proviso, and otherwife, and giv- 
ing Rules to enter Issues. 

That no Trial can be had by Provifo in Caufes 
in iMdm or Mddliftx^ till the Plaintiff hath 
made Default after the Iffue is entered on Record, 
nor in Country Caufes, till the Plaintiff hath made 
!befault in trying his Caufe the next JJ/tzes^ after 
Iffue eiitered on Record. 



That 
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That both Plaintiff and Ekfendant may «nY 
dowrt the Record at the fame time, but the CaiiK 
mUft be tried on the PlaintiflTs Record, if he 
enter it with the Marlhal ; but if he refiife or 
Omit to enter it with the Marfha!, the £kefen- 
dant may try it on his Record ; but fee now 14 
Geo. 2. Chap. ly. 

THAt if Notice of Trial be giren fpr a Day 
certain in London or Middle/ex^ a'nd tte Caufe noi 
tried that Sitting, or if the Plaintiff be hindered 
from trying it by jthe E)efeAdants enterhig- a' Ne 
recipiatur^ yet the Plaintiff, in either Cafe, may try 
it next Sitting, upon Notice given to the Defen- 
dant or his Attorney, before or ■ on the Day of 
the firft Sitting, before the Rifing of the Court- 
but if the Caufe be not tried the ne3tt Rifing, un- 
lefs ntad^ a Rhnanet^ then Notice to be given as 

at the Firft. 

That fourteen Elays Notice of Trial, 6t df 
executing Writs of Enquiry, (hall be given in all 
Caufes in London and Middle/ex^ when the Ete- 
fendant lives diftant * forfy Miles from London or 
Middlefex -, but in all other Caufes for Trials of 
Writs of Enquiry in Country CaufcSj and eight 
-Days Notice tnclufive fhall be fuSicient, and that 
Sunday fhall be accounted for one of the Days; 
that every Notice of Trial, or of executing Writs 
of -Enquiry % and all Countermands of the fam6 
ought to be given in Writing. 

That if a Caufe have continued four Terms 
without Profecution, before Ilfue joined, the De- 
fendant is to have a whole Term's Notice to 
plead, rejoin, ^c before Judgment can be en- 
tered againft him ; arid if after Iffue joined,r i 
i^hole Term*s^ Notice before the Trial 5 (btit tlic 

ci)m* 

* CoTnputei not Ptift Miles, z Str. 95 4y ttii. z Barnard. 
5 
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Cbmcnon Notice will do if th^ Caule was huog up 
bylnjunflion or Privilege; {Sid. p2.) and like* 
wife the Plaintiff mufl: l^ve the fame Time to • 
reply or furrejoin, and for Notice of TryaJ by 
FfoviTo^ or aqy other Proceeding. 

AiUcJbaelmaf Term, Jn»9 ado Jhm Regtrnti it ^<>^^' 
was ^reed, -* PerMamcuriamr that Notice with;^ 
in the fourth. Term after Declaration ddivered* 
^ Plea pleaded^ or Ittut joined^ is good Notice^ but 
* not aftcTy unlefs ibme Proceeding have been ac<- 
tually made in the fame Term, as the giving a 
Rule, or fuing out the Feniriy (^c. and then 
Notice after ^he fourth Term is good. 

Michaelmas Term, Atno decimo Atma^ in tbeKott^ 
Caufes of + Hatnwf and fVrigbt^ and i7;ir^, where 
ifiue had been joined above four Terms^ and 
PlamriffsAttwney, thclaftDayoffliVaryTerm, 
had given Notice of Trial for the next Jjhces^ 
and Caufe tried accordingly, jt was ruled by the* 
Court <to be no good Notice, but he ought to 
hav^ given a whole Term's Notice (that is to fay) 
before the Term begins ; fo is the PraSice in the 
Other Courts. ' 

Tkat in A^ons in LondM or Mddkfex^ 
the Defendant ought not to give the Plaintiff a , 

Rule to epter his Iffue the fame Term Iffue \% 
joined, unkfc' the Plaintiff has firft given the 
Defendant Nodce of a Trial that Term ; and 
likewife in> Country Caufes, the Defendant fhall 
hot give the Plaintiff a Ruleto enter his iffue the 
Tame Term Iffue is joined. 
* That if the Defendant ^ves a Rule for the 
Plaintiff to enter his Iffue, the Adlion lying in 
London or Middle/ex^ the Plaintiff muil enter the 
&rie, and bring in the Record into the OflSce 
within four Days after Notice of the Rule; and 

A a . if 

^ By tbi^wh^k Court. ' f lo Mod. \Q^ 
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if the Aftion lie in the Country, he muft bring 
it in before the Concinuance-day of the Term, or 
In a Default thereof, a Non*fuit aiay be.figned 
and entered. 

That on all fpeciai Rules given with the 
Secondary to plead in bar, reply, rejoin, (urre' 
join, rebut, &c. each Party (hall have a Copy of 
the faid Rule given - him, and fhall have four 
"Diys time exclufive after Notice, and Copy of 
the faid Rule given to plead in bar, reply, &r. 
•and rf Judgment be figned within that Time, 
^the' fame fhall be fet afide, and that Sundays and 
Holidays (if Days in Court) (hall be reckoned 
as Days within thoie Rules. 
. That where a Plaintiff demurs to, or takes 
Ifiue on the Defendant's Plea, Rejoinder, or any 
other Pleading, and that he \i^ili not make up th^ 
Book, and enter the fame on Record, the Defen- 
dant may make up the Paper-book with the Clerk 
^f the Papers, and enter the fame on Recotd if 
he pleafes, on a Rule given by. the Secondary for 
that Purpofe. 

Of Writs of Error, and Procesdikgs 

thereon. 

That the PlaintiflF in the A&ioii,as (bon 
as the Tranfcript of the Writ of Error is brought 
into the Office, and entered in the' Officer's 
Book kept for that Purpofe, may make out 
a Scire facias quare executionem non ; tefie^ the laft 
Day of the 1 ern> precedent, if it be. before Ef- 
foyn^day of the fubfequent Term, or if brought 
in th& Term-time, the Writ of the Scire facias 
may be made out, and bear fefie the firft Day pf 
the Term ;, that the Plaintiff in Error ought iff 
enter the Tranfcript on Record of" the fame Term 
it is brought into the OfRce ^ and if he ncgl^ 

to 
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to do it, the Defendant in Error may enteif it, 
becaufe they are both as it were Plaintiffs. 

That the Attorney who firft taices the Tran- , 

fcript out of the Office, ought to keep it no 
longer than he can make a Copy of it, and then 
to bring it back again, and get his Name dif* 
charged in the Book, fo that the Attorney of the 
Other Side may Hkewife take it out, and be en* 
abled to make a Copy thereof. 

That if the Plaintiff in Error doth not aflSgn 
his Errors, and give a Copy of them to the De- 
fendant's Attorney in Error, by or before the C^ ' 
Time given by the Rule on the Scire facias y mfi />^^/t^ ^^ 
.take out Execution thereon, but can have no 
Cofts, unlefs he give a Rule for the Plaintiff tp 
affign Error on Record, wbich^ if he doth not 
do, be may be non-prois'd, and the Defendant in 
Error (hail have his Cofts. 

That if the Plaintiff in Error alledge Dimi- 
nution, that there is no Original or no Warranc 
of an Attorney, or any other Matter, and pcays a 
Certiorari^ the Defendant in Error muft give a Rule 
to return the Certiorari % and if it be not returned 
by the Titne in the Rule, the Defendant in Error 
muft ]cmm2LNulh ejterratum^ and take no Notice 
of the Diminution, but enter on the Record a non 
Mifit breve ; and if a Certiona^i be prayed of a 
wrong Term, and Chief Juflice or Cuftos hrevi^ 
um return on it, that there is no Original or War- 
irant of Attorney of that Term, the Defendant in 
lError may make a Suggeftion of the right Term^ 
\and pray a G^/z^run, which, when it is returned, 
.he may join in * Nullo eft erratum^ which the 
S>efendant in Error, may enter himfelf, paying 
: the Plaintiff's Attorney for the fame. 

A a 2 That 

• N0 Err$r. 
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f That when the Plaintiff in Error hath al-* 

fign'd.the general Errors, he muft give a Copy of 
them to Defendant's Attorney ,. it? ho may plead 
in * Nuilo eji erratum immediately, and enter both 
on the Roll, paying the Plaintiff's Attorney 2 1. 
4 d. (of the fame. 

That every Attorney who fhall fue out any 
Writ of Error in any Judgment in this Court, 
returnable in the 'Etctbequer Chamber, (hall fortii* 
with allow fuch Writ of Error, with the Cferk of 
the Errors of this Court for the Time being, 
and in cafe where fpeciat Bail ihall be fequired. 
If the Plaintiff upon fuch Writ of Errw, do 
fiot, within four Days after Allowance thereof, 
put in fpectal Bail thereon, the Plaintiff in the 
Aftion may proceed to take out Execution not- 
withftanding fuch Writ of Error ; and where ipe- 
cial Bail is put in, the Plaintiff or his Attof^nqf 
By Rule of -Etf-muft forthwith gi^c Notice thereof to the Defen- 
^rchT^l^^^'^daAt in Error, or his Attorney ; and if the De- 

fendant do not except againft fuch Bail, wkhin 
twenty Days after fuch Notice givet^, fuch Bail 
ihall be allowed. : 

That if the Plaintiff in Error, after the Er- 
rors are aifigned ip the Excbequer Chamber, in- 
tends to argue the faime,. he muft give ten Days 
Nocice^ehereof to the Clerk of the Errors in t^ 
fame Court, before they (hall he argued by the 
Council on either Side ; and the Attorney for the 
»ui9 of Sa/hr Plaintiff in Error fliall deliver four C(X)ies of the 
Term, 33 ^^^'-^fiooks to thc Juftiocs of thc Commou Pleas, and 
the Attorney of the Defendant ihall deliver four 
Copies to the Barons of the Excbeqiser, four Days 
before the Hearing of the Caufe ; but in cafe the 
Errors are not argued, then no Copies are to be 
dcUvcred. 

Of 

• IumErr9r, 
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Of Process ageinftBAiL) and other Persons 

bjT' Seme Facias^ land when Baijl is dif^' ^ 

charged. 

♦ That every Cap. ad fafisfaciendum^ to.war- 
jrant Scire facias i^ainft Bai], muft have .eight 
Days ac^the l^fl:, cxclufive betwixt the Tefie and 
the Return thereof, and fuch Cap^ ad fatisfacim- 
ium ought to be delivered, -and left with the 
Sheriff to whom it is direfted, four Pays «du- 
five at the leaft before the Return f- 

That if a Defendant give Judgment with 
ftay of Execution, until a certain Day, the Plain- 
tiff may, notwlthftanding fuch day of Execution, 
idt forth aGi^. ad fatisfaciendumj or Fieri facias^ 
direfted to the Sheriff of the County where the 
AAioa is laid, and returnable before the Day to 
make out a fefiatnm againft the Defendant } but no 
fuch Cap. adfatisfaciendum fliall be fued forth to 
warrant a 5nrf/^fw againft the Bail, unlefsby 
fpecial Agreement, bccaufe it is to the Prejudice 
of a third Perfon, 

That if a Defendant die before the Return of 
a Cap. ad fatisfacimdum againft him; his Bail 
pleading the fame may be difcharged. 

That if a Defendant be rendered to the Cuf- 
rody of the Marlhal, in difcharge of his Bail, at sir Wm. jooe»^ 
^ny Time before or on the Day of the Return of '^^* 
the fecond Scire facias againft the Bail, where 
two 'Nibils are returned on or before the Day of 
the Return of the firft Scire facias^ wherea 5n>tf 

A a 3 facias 
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facias is returned ♦ Seiente curii\ or if an Acr 
tion of Debt be brought on the Recognizance, if 
the Defendant be rendered to the Cuftody of the 
iMarlhal, within eight Days in full Term after 
the Day of the Return of the Procefs againft the 
Bail, they ihall be difcharged ; and if upon fuct^ 
Render the Bail -piece (hall be difcharged by the 
Secondary, and Notice of fuch Render given to 
the Plaintiff or bis Attorney, no Scire facias^ oc 
any other Procefs, ought afterwards to be fued 
but upon that Recognizance. 

That if any Judgment be affirmed upon a 
Writ of Error in the Exchequer Chamber^ no 
Execution (hall go againft the Bail in the original 
A<5tion for the Co(t taxed * Occafione dilatiomk 
executionis. 

That upon a Render of a Perfonin difcharge 
of his Bail, the Defendant's Attorney muft give 
Notice thereof in Writing to the Plaintiff or hia 
Attorney, and make Oath thereof before the 
' Bail-piece (hall be delivered to him, unlefs filed 
before ; and alfo (hall enter the fame in the Mar* 
(hal-s Book kept in the Office. 

That if a Scire facias be brought againft Ball, 
upon a Recognizance on a Writ of Error, ge* 
nerally, without exprelTing the Adion, or the Con- 
dition of the Recognizance, there the Scire facias 
againft them muft be returnable on a general Re- 
turn, ubicunq\ fcff. and mqft have fifteen Days 
exclufive, between the Tejls and the Return there- 
of ; but if the Aftion and Condition of the Rcr 
cognizance be fet forth on the Scire facias^ and ic 
appears to be by Bill upon the Scire facias^ then 
the Scire facias to be made returnable at a certain 
Pay in Court. 

That 

> 7 
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That im\\ /Scire faciasj when the Suit' is by 
Bill, there need no more than fifteen Days, ex- 
dufis^e betwixt the Tejie of .firft Scire facias^ and 
tfce Return of the 2d, and each Writ to have 8 Days 
betwixt the Tefie and Return, and not four or five 
Days, and the other ten or eleven Days j but if 
the ^uit be by Original, there muft be fifteen Days 
cxclufive, betwixt the Tejie and Return of each. 
Scire facias J and the firft Writ is to be delivered 
to the Sheriff fome time before the Return is out, 
and before the fecond Scire facias is fued out, aad * 

the fecond to bear Tefte on the Day of the Return 
of the firft, and to be delivered to the Sheriff four 
Days at the leaft before the Return is out, and 
the Sheriff to endorfe on each Writ the Day of 
tb^ Monti^ on which he received the fame. 

That all Writs of Scire facias muft be en- 
tered on Record, the fame Term the firft Scire ' 
facias is returnable. 

That where a Judgment is revived by Scire 
facias^ the Plaintiff may at any Time within a 
Yc^r after, fue forth an Execution thereon, and 
continue the fame on the Roll on which the 
Scire facias is entered ; but if he doth not take 
out Execution thereon within a Year, the Judg? 
ment muft be revived again hy Scire facias as at 
the firft. 

Xhat upon; a Judgment obtained, all Parties 
theretQ living, an Elegit to be taken out within 
the year, ^nd awarded upon the Roll, the fame 
may be continued down from Term to Term to 
the Time pf the Execution thereof, altho* after 
the Year, and fl^all be as good as if the Judg- 
ment had been revived by Scire facias^ for that 
the Sheriff upon the Eligii, may deliver the Pof» 
feftion to the Plaintiff, fo far a$ to enable him to 
bring; his Wrij of j^jeStmeni or Jffize. 

A a 4 Of 
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Of Bail*Bond$9 Warrants of Attornst for 
entering of Judgments, (igiiing and entering 
other IssuBs and Bonds, 

%ijitfEajUr That a Warrant for confeffing^ Judgment 
?!TsU?^' taken by any ShcrifF or Bailiff, from any other 

Pcrfon in his or their Cuftody by Arreft, if noK 
executed in the Prefence of fome fworn Attorney 
of either Court, and his Name fet and fubfcribed 
thereto as a Witnefs, Ihall not be good ; or of 
any Force, and upon Oath made, that the fame 
was done, the fame * (hall be fet afide, and the 
Sheriff or Officer may be punifhed for fo doing i 
and if Judgment be. entered thereon, the fame on 
Motion will be vacated and fet afide ; and if Ex- 
ecution thereon be executed, the Party will have 
Reftitution awarded him. 

That where a Warrant of Attorney is given 
for confeffmg Judgment, to ht entered of a cer- 
tain Term after the Date thereof, the Judgment 
muft be entered as of that Term *, but if the 
Words ** of any fubfequent Term" be in thcWar- 
rant of Attorney, the Judgment muft be entered 
within the firft ifour Terms following the Date 
thereof; and if Judgment be not entered thereon 
within that Time, then it Ihall not be entered 
without Motion and Leave of the Court, upon 
Affidavit made that the Parties are living, and 
the Defendant unfatisfied ; and if entered others 
wife, the Court on Motion will fet it afide. 
. That every Judgment in Debt, Cafe, Cove* 
nant, Trefpafs, Trover, or any other A&ion, (hall 
be entered feirly on the Roll, or an Incipiatur 
thereof before fuch Judgment (hall be Cgned by 
the Secondary^ or any Judge of this Court, and 

the 
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the Names of the Plaintiff and Defendant, with the 
County where the Adion is laid, and the Natdre 
of the Adion, with the Attorney's Name, ftrali 
be entered in a Book' to be kept by the Secondary 
of the Court for that Purpofe, for which nothing 
fhall be paid but the ancient and accuftomed Fee- 
for entering fuch Judgment. ^ 

That rK> Record of Nifi pritis (hall be feal-' Rule of rr?W/Vjr 
cd or paired nt the Ni/i prim Office by the^» Cuf ^n" ^^2. '' 
tos brevium of this Court, or any Clerk of the 5 ^. 
Office, before the liTue in that Caufe be fairly 
entered on Record, or an Incipiatur thereof, and 
fiieh Entry with the Record of ISiiJi prius be put, 
brought to, and figned by the Secondary of this 
Court, for which no Fee Ihall be demanded or 
paid, but the ufual accuftomed Fee due to the 
chief Clerk of this Court for entering fuch Iffue 
on Records ' ' 

That every Attorney ftiall bring in all hh"SLM\t oi mch^d. 
Rolls into the Office, fairly ingroffed in a good*^ndi!!*2^'^s!? 
full f Court-handj hy the Time limited by the saik. 87/ 2 Lor4 
Rules of this Court, (that is to fay) the Rolls of ^"^'^' ^^''' 
Triniiy^ Mkbaelmas^ and Hilary Terms, before 
the Effoign Day of every fubfequent Term,- and 
the Rolls of Eajier Term before the Day of Tri^ 
nity Term 5 and that no Attorney at large, or anj^ 
other Perfon, Ihall take any Numbers, or file any' 
Rolls, but the Clerk of the chief Clerks of this 
Court only. 

That no Bail-bond be put in Suit till four 
Days after the Return of tfiwe Writ, if the Ar- 
reft be in London or Midd/epx, nor till fix Days 
after the Return of the Writ, if the ArfcJt be in 
the Country. 

• • • 

*- -That 

* Keeper ef the Writs. 

^ Sie 4 Geo. 2 chap* 36^ 6 Geo..z. chaf^^ijf^C. ^ 
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That if the Defendant be arrefted, and held 
to fpecial Bail, and fpecial Bail if required is not 
put in by the Time the Plaintiff might have had 
Judgment againft the Defendant in the original 
A£lion, in cafe Bail had been put in at the Re- 
turn of the Writ ; in fuch Cafe, altho* the De- 
fendant fliould afterwards put in good Bail, yet 
the Court will not ftay the Proceedings on the 
Bail-bond if put in Suit* 

Of Officers, Clerks, and Attornics of thi;s Court, 

According to the- Rules of this Court, no 
Perfon (ball be admitted to pradife therein, as 4 
common Solicitor, unlefs he be admitted an At- 
torney of fome other Court, • except he do only 
manage the Evidence at a Trial, or in cafe he be 
but a private Solicitor or Servant of a Corpora^ 
tion, or doth folicit only the Caufe of his Ma- 
tter *. 

No Perfon (hall be admitte4 an Attorney of this 
Court, unlefs he has pradifed as a common So- 
licitor for the Space of five Years at the leaft, or 
hath ferved, or (hall fcrve as a Clerk for the faid 
Space of five Years, to fome Judge, Serjeant at 
Law, prailifing Counfeilor, Attorney, Clerk, or 
Officer of one of the Courfs of IVeJtminftary un- 
lefs his Matter die or give over thePraftice with- 
in the faid Time, and that fuch Perfon fo ofFerr 
irig himfelf to be admitted an Attorney ihall, 
upon Examination, be found of good Ability 
and Honefty for fuch Employment, and fufficient 
Proof to be put in Writing, fhali be made of 
fuch Service to the Prothonatary or Secondary qf 
this Court, upon Dcfire of Admittance, and filed 
. without Fee *. , . 

That 

X ^ See 2 Gi(uz*cbap;.z^, madi pirfitual by 30 Geo, 2, chap, 

19 Se^, 75. 
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That all Officers and Attorneys of this Cburt 
jbe admitted of fome Inn of Court of Chancery^ 
znd be in Commons one Week in every Term at 
leall, and take Chambers there if conveniently 
they can be had, elie that they take Lodgings in 
ibme convenient Place near the faid Inn whereof 
chey are adniitced, where their I^odgings or Ha- 
bitations are^ except fuch Perfons who are Houfe* 
keepers or Inhabitants in London^ IVeftminfier^ 
Soutbwark^ or the Suburbs thereof, and Liberty 
<jf the Tower of London^ St. Katberine^s ; tbefe^ 
and fpch as are fworn Attornies of any Court 
f\fithin the faid (Cities, Town, and Liberties. 
. That no Perfon practife in another Man's ^^••*«'»^ 
Name, npr that any Attorney fhall knowingly *^* 
fuffer any other Attorney, or any other Perfon to 
praflife in his Name, upon Pain of his being put 
out of the Roll. 

That an Attorney difmifled by one Court 
from his Praftice for his Mifdemeanour, or other- 
yrife, (hall not after ^Certificate of fuch Hxi^ 
miflion be admitted to pradife in any other 
Court, it being contrary to the Intent of the 
fame. 

That no Officer of this Court do ad, or fuf- R»ic ©r 3i?f&i- 
fcr any thing to be done in his Office, for or in \tll. *^* 
the Name of one who is not a Clerk of the Office, 
or an Attorney of this Court, unlefs it be fot the 
Clerk or Clerks then adually in theif Service. 

That every Clerk of the Court, and alfo 
every Attorney duly paying his Fees to the Offi* 
cer, may at any time, not being prevented by 
jlule of Court for that Purpofe, file or fcarch the 
Flics for any Declaration, with the proper Officer 
of that Court,' without .Payment of any thing for 
the fame. 
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That every Attorney of this Court, who (hall 
wilfully negleft to attend his Employment in this 
Court, by the Space of two Ye^s, and can't 
aifign thereof fome Caufe,^ or other lawful Ex* 
cufe to the contrary, to be allowed of by the 
Court, or unlefs hindered b^ Sickne6, fuch At- 
torney fhall not be allowed his Privilege as ont 
of the Attornies of this Court *. 

That no Perfon, without Rule of Court, Or* 
Farrcs 50. dcr of the Judgcor Secondary, and Notice of the 
adverfe Party, or his Attorney, Ihall change or 
fliift his Attorney; or if done by fuch Order 
aforefaid, fuch Attorney newly coming in, is to 
cake Notice at his Peril of the Rules in the 
Caufe, whereunto* the former Attorney was liv- 
able to take Notice, and (hall alfo pay fuch At- 
torney upon Demand all fuch Fees as the Se* 
jcondary (hall tax to be due to him. 

That where the Attorney for the Plaintiff" or 
Defendant dies pending the Suit, and the Party 
whofe. Attorney is dead, will not retain another 
Attorney to manage his Caufe, the Attorney 
againft him may proceed, and is not bound to 
hinder his Client*s Caufe. 

That a Retainer of an Attorney of the Court 
of Common Pteas or Exchequer^ by an Attorney 
of this Court, and e CQntra^ Ihall be a fufilcient 
Excufe unto the Attorney fo retained, aAing ac^ 
cording to fuch Retainer ; and the Attwney fo 
retaining, without Warrant from the Party, to 
be liable to Punilhment. Rule, Michaelmas 
' 1654. 

Of 

. ^ - 

* SeeLutw, 1667. Moor, 123. Cro, E/ix, 392. Lrv, 26 ti 
Jlaft, Ent. 469. 6 ft, I, 2, 3, 6, 8, 9, contrary^ 



if the Cmrt rfKing*s Jbencb, sg65 

Of Sheriffs, Clerks of Assize, and other Officers. 

That every V Sheriff have his I>q>in:y inthis^sHcn.CcBtf. 
Court, to return and receive Wri^, and that*^' 
every Deputy yearJy, before Hilary Term, have 
his Name and the Place of his Refidence in London 
or IVepmn^iT^ iet or coDtinued up in Tables of , 
the Office of the . Secondary for that Purpofe, 
upon Pain of the Utwkr-rfheriff'a forfeiting for 
every .Term that he ihall make Default, the Sum 
of 26/. ' . ' 

That no Undec^fheriff or Bailiffs of Sheriffs ^Sr;/^vi'/^^ 
or liberties, be admitted during fuch their Em- «^i Teim* 

ploy me&c to pradife is Attorneys, under Pain of *^^ 

Expulfion from the . impioym'eiu of Atiprney, 

and not to be re-admitted. 

Thj^t every Under -Iheriff, upon reafonabje; 

Notice given to him, deliver a true Copy of che 

Inventories rof any Goods by him taken upon any 

Fieri facias at J^it to the Party reicjuiriilg the 

iiune, iie paying for fuch Copy ddt exceeding 

. If any Sheriff, Under->flieriff, and their Depu-R«i«o^^'^*'«^- 
ties or Bailiffs, or. the Bailiffs of any Liberty,"^ '^*"'''^^' 
ihall wilfully delay the Execution of any Procefs 
or Execution, or (hall take or require any undue 
Fees for the (sicnc^ or Iball.give Notice to the De- 
fendant, thereby to fruftrate the Execution of any 
Writ or Procefs, or having levied,, (hall detain 
it in their Hands, after the Time of the Return 
of their Writs^ befidc« the ordinary Courfe of 
their Amerciaments ; the Contempt and Mifdis- 
meanour appearing, the Officer fo offending 
ihall be liable to an Attachment, Information, 
Commitment or Pine, as the Cafe requires, and 
this as well, in the; cafe of a late Sheriff, or 

Perfon 
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Perfon before-mentioned, a$ of them that ate in 
Office. 

Also for Reformation of Abufes by blank 
Warrants granted by Sherifis, whereby Perfons 
are arrefted, and driven to extorted Compofitions 
for their Liberty without Procefs of Law ; the 
Court doth forbid Warrants to be granted out to 
any. Officer to aneft or attach any Perfon before 
a Writ firfl: come to the Sheriff; and the Court 
doth alfo forbid the taking of exceffive and im- 
moderate Fees by the Sheriff for Execution of 
Writs of Poffeffion, and Reftitution of Poffcf- 
lion contrary to the Law, declaring that fuch im- 
moderate Fees ought not to be taken ; and in 
cafe that. fuch ihall be taken, that this Court 
will proceed to puniih the fame according to 
Law. 

S^^St '^"^^ ^^^ ^'^''^^ ^^ ^^^^^ *^^^ Deputy or 
'Aiiiftant, do perfonally appear with their Pofieas 

on the firfk Day of every Eajier and Michaelmas 

Term, and the Deputy-ilaeriffs, and all other 

Officers of. the Court do perfonally appear by the 

Effoyn-day of every fecond Term, and continue 

there during the Refidue of the Term, without 

fome juft Caufe to the contrary allowed by the 

Court. 

Of Paper Books, 

That every Clerk or Attorney of this Court 
may, according to the antient Rules of this Court, 
make up themfelves Iffues and Demurrer's in the 
feveral Cafes following, viz. every Iffue that may 
be given on the Back-fide, not guilty to a new 
Affignmcnt, the Bar of Sen frahcbe Tenement, 
or comperusf ad diem to a. Sheriff's Bond, Hultiil 
Record to 2i Scire facias^ or Ai^ioh of Debt upon 

a Judg- ' 
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a Judgment, a general Demurrer to a Declara- 
tion, an Adion of Covenant, whereby the De- 
fendanc in his Bar concludeth, and de hoc pofuit 
ft fuper patriantj every fpecial non eft faSlum^ every 
San AJjfauU Demefne^ all Iffues or Demurrers upon ^ 
every ^ nt oi Ejcxox ^ Si:ire faciaSyZnd Audita qut^ 
rela^ all Re-pleaders, or any thing formerly entered 
upon Record, but in no other Cafe whatfoeven 

That in all fpecial Pleadings, where the Plain- 
tiff takes IfTue upon the Defendant's Pleading, 
or traverfeth the fame, or demur, fo as the De- 
fendant is not thereby let in to alledge any new 
Matter, there the Plaintiff may make up the Pa- 
per-book without giving a Rule to the Secondary 
CO rejoin, fcff. 

That if any Paper-book be made up, and 
delivered in Term-time, or within four Days af- 
ter Term, with a Rule thereon given by the 
Clerk of the Piapers, for the bringing in the fame 
Book to be inrolled, and the Defendant's Attor- 
ney doth not, within four Days after the Delivery 
thereof^ brifig back the faid Book and join with 
the Plaintiff in the fpecial Iffue or Demurrer 
made up, or wave his fpecial Plea, and give ' 

the general Iffue or Demurrer to any fpecial 
Iffue tendeired, and pay for entering of his Part, ■ 
Judgment may be figned and entered in any 
of the faid Cafes, as if no Plea had been pleaded. 
But if the PlaintifPs Attorney accept it after four 
Days, he may fign Judgment afterwards, 7 Mod, 
^50. But where a Plea pleaded within Term, or in 
Time after Term, and the Paper- book is not 
made up, and delivered within eight Days ex- 
duGve after Termj if it be a Demurrer, the 
other Party is not bound to deliver back the Book, 
but hath Time fo to do at any Time before the 
firft four Days of the next Term ; but if it be an 

"Iffue 
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Iffue .to be cried at the Affizes^ the -Defendant^fl 
Attorney (hall deliver back the Book four Days 
after the Delivery thereof^ and pay for entering 
his Partf and join in the fpeciai liTue, or give the 
general Ifiue, and cake Notice of Trial, or A(c 
the Plaintiff's Attorney may fign and enter Judg-^ 
ment by Default, as if the Defimdant had not 
pleaded at all ; and where a Pka is nocput in in 
-Time, fo that a. Paper^book can't be made up 
and delivered within any of the Times aforefaid ; 
-yet if the Plaintiff will accept of the iame, and 
make up the Paper-book, tne Defendant ihall be 
obliged to take the Book, and reeum it again 
within four Days after Delivery, or elfe the Plain- 
tiff^s Attorney may (ign Judgment asaforefaid^ 
for the Defendant's Delay fliall not tend to the 
PlaintifiPs Prejudice. 

That upon Delivery of any Paper*book 
^ wherein an lifue is joined, and Notice of Trial is 
given on the back of the Paper-book, if the fame 
bt afterwards waved j and the general Iflbe given, 
which the Defendant may do, the lame Notice of 
Trial fliall ferve for the'^rial of the general Iflue 
which was at firfl: given for the Trial of the fpe- 
ciai IlTue. 

That pvery.fpedafl Plea, or fpeciai Demurrer 
in any Caufe dependmg in this Court, (hall be 
filed with the Clerk of the Papers of this Court, 
and that every fuch fpeciai Plea or Demurrer 
{hail be figned by Ibme Council in that Behalf, 
retained before it be filed, and the Clerk of the 
Papers^ in all Copi^ of ftich fpeciai Pleas ami 
Demurrers, alfo in aH Paper-books by them to 
be made, flhall fubfcribe the Name of fuch Coun- 
cil who figned fuch fpeciai Pica or Demurrer, ad 
well on Part of the Plaintiff as of the Defendanr. 

Penalty 
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Penalty for not filing Common Bail. 

If the Defendjant does not file comqion Bail 
within eight Days after the Return of the Writ, 
upon a Certificate thereof from the Clerk of the 
Bails, and a Suggeftion upon a Roll thereof, the 
Court will, upon Motion, grant a Rule for the 
Plaintiff to recover 5 /. * 

« 

N. B. Aptee you have taken fuch Advan- 
tage, you can't force the Defendant t6 appear to 
that Writ, but you muft fue out another, and 
begin De 9ww. 

* 9 ami 10 ^7. 3. ci^^. 25 Seff, 33, 2 Stra. 737. Santw 
5 Geo. 2« iifi^, 27 . modi firpetMul iy %l G49. 2 civji. 3. 
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LANDS and GOODS- 

WI L L S ar€ either nuncapative, or written. Nuncupative and 
By a nuncupative Will at common Law, ^^ ^^ 
and now Pofitis ponendis^ a Man might have dif* 
pofed of any Goods and Chattels, but of Lands 
ne could not; for the Stat, of 32 H. 8. Chop. i. 
of Wills, requires that it be by Writing ; fo that 
if he made a WMl by Word of Mouth only, if 
that were not reduced to Writing in his Life-time 
it was void for the Lands, though it might be 
good for the Chatties ; but if it were written in 
his Life-time, though it were never brought nor 
read to him after the writing, it was good for p]^^^, com. 
the Lands, and for the Goods too. 345* 

. If an Executor were named, for the 32. H. 
8. 'Chap i« only requires that the Will ^ould be 
in writing, which it is, if what he faid be writ 
down in his Life-time, though it be never (hewed 
him ; and fo fuch Will were good, though never 
figned nor fealed by the Teftator, for that nei- 
ther of thefe were required by Ad of Parlia- 
Aient, and the Deed is valid, tho* never figned by 
him that made it «, to this Purpofe is the Cafe inMarch. to6.Dy. 
Byer^ where a man lying, fent for one to make7a.p^».aUon. 

his Will, who took Notes from him, and went Eq.Cali'lbA'/ 
away, and about eight of the Clock in the Morn- 402. ^i.». 

B b 2 ing. 
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ing, began to write the Will out in Form, ac-. 
cording to Law, taking Dire&ions by the Notes 
he had writ, which he had finifhed about ten of 
the Clock, and the Ditifor died at twelve, ♦ lia 
ut non audivit diH. voluntas leHamj and this wa$ 
held a good Will according to the Statute, 32 H. 
8. Chap. I. yet here was neither Signing nor Seal- 
ing by the Teftator ; and the like was adjudged in 
the Cafe of one OUngtotti where Articles were 
And therefore 5 i^adc by a Scrfvener, and read tp the Devifor, and 
Eiiz. cap. 14. then the Devifor died, and then they were wrote 
Sfoi^wSj^optatl^rce by the Notes after his Death 5 tlie 
Reafon of thefe Cafes feems to be, for that the 
Writing of the Notes, according to the Mind of 
the Teftator, was a fuffident Will in Writing! ap-» 
-^ " cording to the Stat. 32 and 34, and 35 H.Cbap. 

5. and the writing of the Will afterwiards at 
,large, according to the Diredion df the Notes^ 
iHras a putting in Order and Form a Will nnadc 
according to the Statute by . the Notes ; but 
now by 29 Car. 2. Chap. 3. fuch Wrll copld 
not be good, for that A&: requines the TeftiRor 
feould fign his Will, or that fome other, by hi§ 
Diredion, (hould do fo, and that it {lK>uId be at- 
tefted and fubfcribed by three credible Witnef- 
. fes, in the Prefcnce of the faid Devifor, ibthait 
fuc^h taking of Notes< could not be a good Will, 
for that not only Writing is required, but Subfcrib- 
ing and Witneffej ; but if fuch Notes are figned 
by the Devifor, and fubfcribed by Witneffes, it 
feems it could be a good Will, as 'twas before 
the Stat, but it feems, that if fuch Notes were 
drawn out into a formal Will afterwards, that 
would not be a good Will within the Stat, for 
that it would want Signing and Sealing, and the 
Mifchief the Statute wps made to avoid, would 
: ftill be, viz. Perjury, for neither the Hands of 

the 

• - - • 

f So that he did not hear the faid Will read. 
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the picvifor, nor the Witncffes appearing, it 

would be difficult to find out any Falfity in thofe 

that fhould fwcar, and fo they would be encou* * 

raged to fweariiny thing t 'Tis faid fn the Margin 

of that CdXt oi Sackvile and Brown in Dyer^ thati^y. 7^ ^p^* *• ' 

a Man devifed Land to his three Daughters by ; 

Parole, and his Friends went and put it in Writ- ' 

ing, without any Direftion from the Devifor, and 

then came and afked him if he affirmed his Will, 

which was ihewn him, and he being acquainted 

with the Effeft of it faid that he did, yet '^^^^^^l^';,^^ • 

faid to "be refolved that it was a void Devife, be-pi?3. Lev. 113. 

caufe he bimfelf gave no Direftions. to what Per- p^- '5S« 

fon the Demife Ihould be made; and in the fame: 

Margin, *tis faid to b& held 30 Jac. * per touts Us 

Juftkes^ thaft the EtevifcM- ought to give Command- 

noent for the writings or elfe that the Will is 

not a good WrH, but q^u^e ? for there is a C^^t^l^^Q^icX^^, 

where a Map being nigh the Point of Death, and the cafeu 

makes His Will hy Parole, another Handing hy^u^^ll^^f^ 

doth, without his Privity, immediately put it in^^' c«r. that the 

Writing before his Death, and the Will was held'thrwiiibTfign. 

a good Will. Two Things are required {^^^^^^^l^J!^^^L- 

Wray)x.o the Perfeftion df a Will for Lands ;ciianneicd,ngnl 

Writing, and this i» /»;//«», and the Death of f^'^^y^'^l^j^J^' 

the Devlfor, and this is Confutnmatioy by which it the codicii.part 

appears he was of Opinion, that neither Signing ^^^*^^^^^'^" \^ 

nor Sealing was requifite, or declaring it to be his two witneflcs to 

laft Will»and Teftament; quote whether that be J^';^^^^; ""^j. 

neccflary now fincc the Statute of + Frauds andcii, this is not 

^ Perjuries? ferthe Aft mentions nothing of it, but [",f„tt"^^^^^^^ 
oniy requires the Devifor to fign it, and that it the whole, ^<r 

fee attefted and fubfcribed by three credible Wit-^'"'^-^" 

neffcs, the Intent of which may be only to make 

it appear more plain, that that was the folemn 

Defign of the Dcvifor at that Time, and that it 

B b 4 fhould 

\ 29 Char. 2 chap, '5, 
^ Byaiitht Juftices. 
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ihould go for liis Will, to prevent the inducing 
of any ]Lieafewric, without much Defign or Fore- 
caft from b^ing made his. Will, and alfo to pre* 
vent any counterfeit Wills, and for that Reafon 
« Cn. 31. this that Part of the Ciaufe f^ems to be added, viz* 

ttinj Sfc of*^ ^^^ ^^^y fliould attcft it in the Prefcnce of the De- 
LaiKii.forawnivirpr, and perhaps he may be fpeechlefs, and can- 
SlnedTnT^ub*!' i)Ot be aWc to declare it to be his laft Will and 
rcribed by Wit- Tcftamcnt 5 if one commands another to write 
».t aSirf^? his Will, and thereby to devife fVhUe Acre to J. 
but in cafe of * $. and his Heirs, and Black Acre to St. N. and 
SlSfotbet"', his Heirs, and he writes the Pevife ta J. S. in 
codoi. Orph, ' the Lifer time of the Teftator, and before he writes 
^' ^^' the Devife to 5/. N. the Devifor dies, yet this 

Devife to J. S. is good ; this proves, that before 
29 Car. 2. dap. 3. neither Signing nor Sealing, 
or the Subfcription of the WitnelTes, was any 
ways neceffary to the perfecting of a Will •, but 
if the Devife had been to have been made to J. S. 
and his Heirs upon Condition, and be had writ 
tKe Devife to J. S. and his Heirs ; but before 
the writing of the Condition the Devifor had 
i^ied, then the Devife had been void, becaufe it; 
W48 not perfeft before the writing of the Confli- 
tigns ; but in the other Cafe, the Pevife to J. S^ 
and St. N* were top diftind feparate Devifes, the 
one no ways depending On the other, and ib the 
Devife to J. S. was perfeft without any Devife 
lyaade at all to St. N. the. Devife that is good 
within the 32 H. B. muft be 4 perfeft Devife in 
Writing^ and nothing muft be fupplied by Words 
to make out the Devife, to be a perfedt Devife^ 
for if \yhat he wrot^ be not a pcrfcdl Devife, ic 
can't he helpqd out by J^arole, adding that which 
was wanting to make the Deyifc perfeil : One or- 
ders another to make his Will, and thereby gives 
fucK an one an Eftate for Life, the Clerk mif- 
takes, and gives it him in Fee, this avoids the De- 
3 . vile 
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vifc for the whole, and he (hall not have an Eftate 
for Life \ for no Will can take Effed but what 
is written, and there is no Devife for Life made ; 
and the other cannot be ^ood, becaufe not the 
Will of the Dcvifor. 

A Will was g6od before 29 Car. 2. though it 
were not figned by the Devifor, nor his Name to 
the whole Will, for that might be helped out by ' 
Averment ; but that Statute requires a Will to be 
figned by the Devifor, or fome other by his ex^ 
prefs DireAions, fo that now there mud be a 
Signing, but it doth not feem to be neccffary 
that the Name of the Devifor appear in a Will, 
for a Mark is fufficient, as it ieems, if a Man 
cannot write ; but yttquere^ whether that be fign» 
ing within the A& of Parliament, for there is a 
Provifion made, if the Devifor cannot write, by 
his giving Orders for fomebody elfe to fign for 
him ', but if he lofe his Voice, and cannot write, 
th€;n if his Name were required, fuch a Pcrfon 
GQuJjd not poITibly make his Will, which yet is a 
Commpn Cafe ; fee the Cafe of Bertie and Falk- ' 
landf where it was held by Holf^ th^t at common ^^^* *3i- j 
Law, a Will could not be explained by an^ other 2 veS. sVi"?* 
Writing, but the Conftruftion was toftand wholly ^^' *^*» ^'^* 
Vpon the Scnfe of the Words in the Will 5 and 
'tis much more fo fince the Statute of Frauds and * 
Perjuries, as Treiy and my Lord Chancellor both 
held ; fee Vernon^ s Cafe 4, Co. 4. a Letter im- 
porting a Difpofition of Lands hath been held toJ«»^-^*5pi-**. 
t)c a good Will within the 32 H. "8. More. 177. pi. 

A NUNCUPATIVE Will at common Law was ^H- 
of as great Force, as to the Difpofition of Goods codoi. orpb. 
and Chattels, as a written Will was, and after ^^Vk^j?''' 
his Death it was reduced to Writing, and the Seal Noy 12. 
o^ the Ordinary was affixed thereto; the appoint- 
ing of an Executor is an eflential Part of a Will, 
fjor if a man makes feveral £)evifcs, &c. and ap - 
' points 
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points no Executor, he dies inteftate «s to his" 
Goods and Chattels, for as to Land, a Will is 
good, tho* there be no Executor nanoed, for an 
Executor hath nothing todo with the Lands and 
Tenements ; but tho* fuch a Signification of the 
Teftator's Mind as to tlie Difpofition of his 
Goods, Cffr. be no more properly to be called aTef- 
tament, than every Deed wherein he expreffes his 
Mind, to grant fuch and fuch things, may be 
called a Teftament ; yet *tis not altogether of no 
Force 'and Validity', for fince there is an Expref- 
fion of the.Teftator's Mind for the Difpofition of 
his Goods in this or that Manner, fo far it Ihall be 
of EfFcft, that the Difpofition (hall be made ac- 
weotw. Office, cording as he hath expreflcd his Mind, and thcrfe- 
^' *^* fore Ihall Adminiftracion be granted to the next 

of Kin, * cum Codicil/o annexoy as it is when a per- 
fe6l Will is made, and the Executor fcfufes ; if 
the Teftator make Difpofition of his Goods, &fr. 
by Writing, and appoint his Executor by Word 
of Mouth, this is not a written Will, but a Will 
nuncupative, becaufe one eflcntial Part of the 
Will is wanting in the Writing, &fr. the Appoint-- 
ment of an Executor; a Teftaraent (faith Godol- 
pbin) as fuch may be valid and good without 
Codoi. Orph. the exprefs Inftitucion or Appointment of an 
^^•"' Executor therein, in cafe the Teftator, touch- 

ing fuch Inftitution or Appointment, diftindlly 
and pofitively refers himfclf therein to fomc 
other certain Writing made by him ; in fome 
other Place he cites an Opinion out of PVentwortby 
Wfntw. Office, that an appoinfing him •Executor who is named 
orpJ.'lSr^it in f«ch a Note left with C. A is not a fufficient 
i2, 76. ^^ making him an Executor at all ; to reconcile them, 
it feems it muft be underftood, that *ti$ no fuf- 
ficient appointing of an Executor to make a 
written Will, becaufe the appointing of an Exe- 
cutor 

• With tht Codicil annexed. 
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cutor is left out of the Will ; but furely it will be 
a good nuncupative WiU, if not a good written 
Will ; for why.ftiould not fuch an Appointment 
be good, in cafe where the T^ftator had made a 
•Pifpofition by Writing, as well as if he appoint 
an Executor by Word of Mouth, where he hath 
made Dlfpofition by Writing of his Goods and 
Chattels, &^. fays, that one Advantage there is 
in a .Will written above a nuncupative is, that 

- the Witfteffes can't know what is in it, for 'tis 
fufficient for him to fay this is my laR* Will and 
Teftament, or the like ; but qmri^ whether the 
Will be not good without fuch Declaration. 

Lands and Teftamcntsdevifeable by Cuftom at 
common Law, might pafs by Will-nuncupative, 
and therefore there Teems, for that Reafon, exprefs 
PrOvifion to be made by the Statute of Frauds and 
Ferjuries ; a Devife of l^ands is more properly 
called a laft Will than Teftam^nt, for Teftament 
is properly where an Executor is appointed; 

A DEVISE of Legacies to pious Ufes, or /»- 
. or Uberos may be good, though made at the In- 

. tcrrogatiofi of another ; the Devifor intended 
Lands to J, 5. the Remainder to J. D. in Fee, 
and after the Devife to J. Si ^s written, but before 
the Remainder: to J. V. the Devifor died, held per 
Cur. to be a void Devife for the whole, becaufe 
the one depended on the other; and if the Devife 
for Life (houid be good, the Tenant for Life 
would take the Eftate other ways than the Devi- 
for intended he fhould have it, for now he will be 
Attendant to the Heir, whereas by the Devife he 
vf^s to be Attendant to the Lord. A Will madeSty'Rep. 427. 
in Sicknefs, by reafon of the Importunity of-J^^B?'''''^^^ 
the Wife, and to be freed from her vexatious So- 
licitations, will, as it fccms, be fet afide in Equi- 
ty, but it fcems to be good at Law, tho* a Se- 

' queft of Goods makes not a Will without nam- 

. ^ 3 '^^& 
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ing tn Executor, yet naming an Executor, with^ 
out more doing, is a good Will, for by the nam- 
ing him, he is a good Perfon appointed to fuc, 
and to be fued tq pay the Teftator*s Debts ; and 
'tis yet eflential to a Will, that there (hould be Le- 
gacies made, and the making one Exequtor after 
the Debts paid is a Difpofition of all the Trfta- 
tor's Goods, &r. unto him, fo that nothing fur*- 
ther remains ; and the appointing an Executor is 
an appointing a Reprefentative and an Afliftant, 
to do many things, and to have many other things 
done to him, and nothing elfe can be done by 
Will : Thus ftood the common Law concerning 
nuncupative Wills, but now great Alteration hath 
been fuperinduced by the * Statute of Frauds 
and Perjuries, which tho' it leaves nuncupative 
Wills as they were before^ where the Eftate devi* 
fed exceeds not 30 /• and in cafe of Soldiers. being 
in aftual military Service, or in cafe of Mariners 
being at Sea, yet in other Refpefts and Cafes, it 
bath almoft taken away nuncupative Wills ; ioc 
to be good within the Aft, it muft be made in 
the laft Sicknefs of the Teftator, whereby Per- 
ibns in Health are reftrained from making nun- 
cupative Wills, and Perfons (ick, unlefs it prove 
their laft Sicknefs ; the Perjuries arifing by thefe 
Buncupative Wilis were fo frequent, that it feems 
the Defign of the Aft takes them away, as much 
as it could be with Conveniency, and therefore^ 
fince Perfons in Health have Time and Leifure^ 
and may have Advice enough to make their laft 
Wills, the Aft, to prevent Perjuries, reftrains 
them from making any nuncupative Wills % but 
becaufe fome Perfons are fo ill advifed, and fome 
lb fuperftitious, as not to make their Wills in the 
Time of their Health, becaufe when fick they 

may 

• 29 Char. 2. cbflp, 5. 



may not have Time enough to make their WiJk 
in Writing, therefore in fuch Cafe the Aft allows 
them to make nuncupative Wills ; but to prevent 
as much as poffibly it could the Perjuries arifing 
by fuch Wills, and to make it more certain 
that it was the Defign of the Teftator to make 
fuch a Will, the Aft requires that three Witnefles 
ihould be prefent at the making of the Will, and 
the Teftator at the Time of pronouncing the 
fame, to (hew Animus teftandi^ muft bid the Per- 
Ibns prefent, or fome of them to take Notice, 
that it is his Will :* The Aft doth not require that 
he Ihould bid the Witneffes take Notice, &?f. buc 
fome of tho& prefent; but if fuch fick Perfon 
recover his Healthy and thereby is out of the 
^eafon of the Law for permitting Perfons 
in that Condition, for Neceffity*s fake, to have 
the Privilege of making a Will nuncupative, and 
he now hath Time and Opportunity to make a 
Will in Writing, as well as other Perfons ; there- 
fore fuch nuncupative Will as aforeiaid will not 
then be good ; and left fuch (ick Perfon ihould, 
by going to another Houfe than where he was 
iick, thereby expofe himfelf to be perfuaded by 
the Importunity of thofe there to make fuch 
Will-nuncupative as may be unre^foifable ; the Aft 
requires the Will ftiould be made in the Houfc 
of hisor her Habitation or Dwelling, where he may 
be reafonably fuppofed to be among thofe of the 
fame Intereft wich him, or related to him, or el(e 
Jie muft have been rcfident there where he makes 
his W;ill, for the Space of ten Days or more next 
before the making fuch a Will ; for the Defign of 
the Aft was not to rcftrain a Man from making a 
nuncupative Will in any other Place, but his own 
Houfe, for that had been unreafonable, but only fo 
far as by being in another Place he might be expofed 

to 
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to the Solicitations of People of anotl^r Interefi:^ 
and thereby might be perfuaded to mak^ what 
would be unreafonable, therefore the A£t giires him 
Leave to make a Will ina Houfe where he hath 
been relident for the Space of ten Days next be- 
fore ; which is fo long a Time in Caf(f of Sicknefs, 
that it may be reafbnably prefumed, that he was 
not brought there to be perfuaded into the rnak* 
ing his Will, by the.Diredion of thofe there about 
him ^ but becaufe there may be a Cafe wherein a 
Man may be neither in the Houfe of his own Ha« 
bitation or Dwellings' nor have been refident 
there for the Space of ten Days> an^ yet it may 
be unreafonabie to hinder £uch Man from making 
his Will, tberefore.is this Exception added in the 
A£b, except where fuch Perfon was furprized or 
.taken fick* being from his own Houfe* and died 
before he returned to the Place of his or her own 
Dwelling, in which Cafe it was highly reafonable 
fuch Perfon 0iould have Liberty to make his Will, 
for it cannot be fuppofed there was any Defign 
upon him in the Place where he fell fick; but be- 
caufe when fuch an Accident hath happened, the 
Perfons about him may improve it to their own 
Advantage, therefore was the Claufe added, " and 
*• died before his or her Return to the Place of 
" his or her Dwelling •," for if he be fo well as 
to return home, he may reafonably be fuppofed 
well enough, and to have Time enough to make 
his own Will at his own Houfe, and by this 
means all Manner of Suppofuion of the Willa^ 
being made by the Appointment of another Per- 
fon will be taken away ; and becaufe in Procefe 
of Time the ^Yords of the Teftator may flip out 
of the Memory of the Witneffes, no Teftimony 
(hail be received to prove any Will-nuncupative 
after fix Months, after die fpeaking of the faid * 

tefta- 
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teftamentafy Words, unlefs the faid Teftimonf^ ^ 
or ^hc Subftance thereof, were committed to Wri- 
tSpg within fi3t Days after making the faid Will : 
it feems fufiBcient within the .Aft, if the Tefti- 
nwny were written down any how, tho' not fingly , 
9fi^ apart by the refpedive Witneffes ; for the 
Aft oflly requires the Tcftimony Ihould - be writ, 
and doch not appoint how or by ^hom ; and for 
the further Prevention of Fraud, it is required by 
the Aft,, that no Letters teftamentary, or Pro- 
bate of any nuncupative Will, fliall pafs the 
Seal of any Court tiU. fourteen Days at leafl: after 
the Dcceafe of the Teftator be fully expired ; nor 
miuft it be proved till Procefs have firft ijSued to 
the Widow, or next of Kin to the deceafed, to 
the End that they may conteft the fame if they • 
pleafe ; but this Aft of Parliament ettends not 
tQ Goods, (^c. difpofcd of by Will in Writing, 
for it only mentions Nuncupative-wills; and tho* 
the Aft faith, no Dcvife of Lands, Tenements, 
or Hereditaments, ^c. yet that feems not to ex- 
teod to Chattels real, as Leafes for Years of Land, 
but only to Freehold Lands, ^c. for it doth not 
there fecm the Defign of the Aft of Parliament to ' 
take away the Power of difpofing of Leafes for 
Y^ars of Land by Will- nuncupative, but only to 
appoint how Freehold Lands fhall be difpofed by 
Will; and this appears plainly by the Words 
of the Aft itfelf, which are, that no Lands, 
fsfc. devifeable by the Statute of Wills, or* by 
CJuftom, &?f. in neither of which wtre Leafes 
for Ycys included, for they were devifeable by 
the common Law; lb- that this Aft of Parlia- codoironpk. 
ment, extending only to ruake feme Alteration ^'2- ^> ^^- 
of the Law about Nuncupative-wills, and not 
to Wills made in Writing, for the Difpofition 
of. Goods, iSc. *Tis,good to fee how the Law 

(lands ' 
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ftands in thefe Cafes; the civil Law was very 
ftrift in thefe Cafes, requiring feven Wicnefles^ 
SgnatioQ and Sigillation by the Teftator, unlefs 
the Will were intir Uberosy or ad pios ufus^ in 
which Cafes, even by the civil Law, the Will was 
good, tho' thefe Solemnities were not had ; but 
jus gmiium^ or the common Law, which our Law 
agrees with, were ^ot (b ftri6t ; and therefore by 
our Law nothing more is required to the msiking 
good a Will for the EHfpofition of Goods and 
Chattels, than the Appointment of an Executor, 
and the Significadon ot the Teftator's Mind, whe- 
ther by Word or Writing ; but as to the Will by 
Word I have already treated, and the Will by 
Writing requires nothing but the Appointment 
of the Executor, and the Expreflion of the Tef- 
tator's Mind, nay, the very appoindng an Exe- 
cutor is a fufficient Will, as before hath been ob- 
ferved, and no Subfcription by the Tefta(tor, or 
WitneiTes, or Sigillation, by either of them, or De- 
claration by the Teftator, that 'tis his lall Will and 
Teftament, is required to make the Will good ; 
but if it any ways appears by the Teftimony of 
two Witneffes, that 'twas the Will of the Tefta- 
tor, 'tis fufficient ; the Will of the Teftator ought 
^ to be independant and voluntary, without the 
leaft Circumvention, Fear, Fraud, Flattery, or 
Dependancy on the Will of any other ; an Exe- 
cutor (fayeth iSodcL} csLtmotbtSLppointcd in aCo- 
. dicil, i. e. primarily appointed or inftituted, but 
they may be fubftituted or added in a Codicil ; 
^ the Reafon of this fecms to be, for that * a Codi- 
cil is only for the Alteration of a Will already 
made ; and if no Executor be appointed by the 
Will, but only by the Codicil, that is more a 
Will than the Will made before; but yet it can- 
not take Effeft as a Will itfelf^ becaufe defigned 

only 



only to alter the Will of the Teftator, cxpreflcd 
in a precedent •, but quere^ why they both toge- 
ther cannot make but one Will,' fo that the laft 
Ihill be ftiied the Will properly, and the other 
jprecedingi the Codicil to i^ ? ■ 

A Mam feifed of Lands in Fee, nfiakes a Wri- chanc. c«f. 24«. 
ting in this Form :. " This Indenture made thej^*^' "7- 
fc?f . between C. W. of the one Part, and J. O* 
and Ji^. S. of the other Part," and then makes a - 
Recital, that " whereas, 6?f ." and then goes on j 
** Now theTaid C.^. in Confidcration of 5^. 
doth grant, bargain and fell to the faid J. O. and 
fF. S. all thofc Lands in Jruft to fell after his De- 
ceafe, the Money raifed by Sale t6 be employed 
as follows;** and then names divers Perfpns to re- 
ceive divers Sums; and then faith, " an^ the 
reft of my Money I give and bequeath, 6?^.** 
and theo adds, " and hereJDy I name the faid 7.«, 
0. and S. W. my' Executors ;'* and whether this 
was a Will or no was the Queftion, and held that 
it wa^, notwithftanding its odd Form-, the In- 
tent of the Devifor being fo. A Letter held to Moor. t^^. pU 
be a good Will: A Will was made in this Man- ^**' 
ner -, *' 1 will that my younger Children not mar- 
ried, viz. Edward^ Jbomas^ Cbrijiopber^ ihall 
have fuch fcveral Annuities as beexpreffed in fuch 
leveral Writings, figncd with my Hand, and 
fealed with my Seal, according to the true Mean- 
ing of the faid Writings ;'* this was h^ld to be a 
good Will in Writing, for that which the Will 
referred to, and which took EfFeft, as Part of his. 
Will was in Writing, and fo a written Will within ^ 
the Intent of the Aft of Parliament; but it was 
held that a Will cannot refer to Words, for then 
thofe Words being Part of the Will, it will not 
be a written Will within the Intent of the A61 of 
Parliament, becaufc the Words referred to will 
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cpferate as a Devtfei and not be writteii; tdi 
what the Will refers to^ to have its Operation, 
rtiuft be Part of the Will, for it takes Effed as 
fbch : The Party ukes by virtue of the Thing 
referred unto, and when he doth take, he takes as 
a Dcvifee % and if, becaufe the 3 2 fi. 8. requires 
Wills to be in Writing, nothing can be referred 
to but what is in Writing, becaufe elfe it will not 
be a Will in Writing on^ •, by the fame Reafon, 
if j| Will now refers to any thing, it muft have 
' all the Qualificatk)iis as the Will itfelf muft have 
by the ^Statute of Frauds and Perjuries, becaufe 
*i\i Part of the Will, and that Statute requires 
that Wills (hoUld have fuch and fuch Qualifica- 
tions; a Man tnakes his Will, and devifes hifl 
Lands in fuch Manner, and to fuch^ Perfbns as he, 
had appointed, by a Deed of Feoflfmlsrtt which he 
had befotefcxeciitfed t6 diVersUfes, but bad tnade no 
Livtry thereon, yet held a good Will- A Will in 
loofe Papers, and not fub^ribed by the Devifor, 
held a good Will ^ fo a Will iti thi^ Manner was 
hdd to be good. 

The 20th Day pFyiriw 1^63, 

I Kcif** ^\ K ^^ M OR ANDtJ lA, that Mr. ISamuel Bates did dc- 
43/ ' ^^^*^' clare and exprefs, that his Brother J. Bates^ and 
his Heirs, (Would be his Heir to his Lands : This 
was writ by a Dbft6r of Phyfick, but publiflied 
by the Dcvifor, but not fubfcribed. A Deed in- 
dented, fealed, and delivered, with Covenants 
on each Pa^t, allowed as a good Wiil, the Intent 
being fo. 
Moa. Rep. iij. Ot Witts, fome are privileged, and fome are 
unprivileged ; privileged are the Wills of Sol- 
diers in aftual military Service, and 1 1^^^ Uiefas 
et dd pios ufus ; the fir ft are privileged fo far, that; 
they be under fome pirfonat 'Difabilities which* 
difabtc other People, yet they are not thereby 

dilatried^ 

* 29 Char* 2. chap, 3. 
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(^ifabled i And iF they make two Wilts bQtb (hall 
Rand 1 whereas if others niake two Wills, the 
iaft revokes the former, becaiiife the Appointment 
bf an Executor is a Difpofition of all Goods, Csf r. 
to him, which alt not difpofed of in the Will ; and. 
fo the feveral Rights that the Executor of .each 
Will hath will be inconfiftent. A Teftament /»- 
ter liitros is privileged fo far^ that if there be 
two Wills of dii^ers Tenures, and it doth not ap* 
pear which is Iaft, that (hall be Iaft that 13 mad^ 
in favour of the Teftator's Children \ and Tefta^ 
inents made in faVour of Children are not fo e^^ 
illy revoked as other Teftaments are, and there-^ 
fore (hall ^ich a Will take Effect:^ tho' there bp 
ho Witneflfes to proVjC it to be the Iaft Will i if 
It ean be proved it was writ by the Tefttfor^ 
or by his Order. I^cftaments ^i fios Ufus afe pri^ , 
Vileged^inthatifthevbefoundcancelledk wd^tif 
ftot known whether the Tcftator did willingly ,qin- 
tel the fame, the Law prefumes 'tis udadvifedly 
done, and therefore the Will lliall ftand \ but m 
other Teftaments, if tbey are caocelled^ 'tis prcr 
fumed to be done willingly ^ whereas^ la o|t:bff 
Teftaments or Legacies^ the Cqndidon QughC 
to be ftridly performed, in thefe, 'tis fufficte;n( 
if it be done by any Means, tho' not appointed 
by the Will. 

Testaments ai fios ufus are not void for 
Uncertainty, as other Wills are ; and generally 
thofe Privileges whidi belong to other Wills^ 
belong to thefe. A Devifc to ecclefiaftical Per- 
fons is reckoned among tbofe Cafes the I^ir 
calls fevpurable ; when 'tis for Utqnfils of the 
Churchy &f f . *tis more favourable j and when fof 
the Redemption of Captives 'tis moft favoured. 
Codicils might be mide either in Writing or by 
Word of Mouthy but now it feems they can't be 
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made by Word of Mouth, bccaufe the • Statute 
of Frauds, 6ff. faith, that no Will, £sf^. and 
a Codicil is a Will though it be not a Teftament ; 
neither can a written Will be altered by a Codicil 
in Words, except the fame in the Life of the Tef-. 
tator.be committed to Writing, and after the 
Writing read unto the Teftator, and allowed by 
him, and proved to be fo done by three Wit- 
nefTes at the lead ; for the AA ordains, that no 
Will, e?f. fhall be altered by Words or Will by 
Word of Mouth, within which Codicils are com- 
prehended. Codicils may be made either before 
or after the Tcftaments, for in both Cafes they 
are reputed as Part and Parcel of them, unlefs be- 
ing made before they are repealed by the Tefta- 
ment, or are contrary to fomething in the Tefta- 
ment. A Man may have divers Codicils, and the 
one (hall not, as in the Cafe of Wills, revoke the 
other, unlefs they are contrary to one another; and 
in fuch Codicils, if it do not appear which is 
firft of laft done, and the fame Thing be given to 
one in one Codicil, and to another in another^ they 
fhall (hare the Thing, and the Codicils are not 
void i if it appears in this Cafe, which Codicil 
was laft, then it feems they (hould not (hare the 
Thing ; but the firft Codicil as to that Thing, 
fhould be void. The making of Teftaments, (fays 
Godolphin) are two-fold ; the one AAive, and the 
other Palfive. 

Active, when the Perfon making lies under 
no Difability ; Paffive, when he that's Executor, 
or Legatee, lies under no Difability, but may 
be Executor, or take % and as to this, he faith 
that fome are indigni^ and to them a Devife is 
only voidable, but others are incapable ; and as 
to them D^viics are wholly void j but quere as to 
- ' . • ^ this: 

" .: • ■ * zg Char. 2. ekap. ^ 
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^his : For, if ah alien Enemy be made Executor, ^^^^^^"^^^ 
or any thing be devifed to him, it feenos the King cISo! EiiefHa'/* 
ought to have the Exccutorfhip, or the Legacy, ^^^s- 
and fo in the like Cafes ; but quere. Such as are 
prohibited by reafon of fome legal Impediments, 
as Outlawry, &?r. and fuch as are criminous arc Oatiawry in Ex. 



•alfo prohibited. My Lordr(^^ Coke faicb,'twas af- clj. g, 9.^01. 
fertted by the Bi(h6ps, Lords, and Commons, ^*»'"- 914, 9? s- 

'that the King mfay make his laft^VTll and Tefta- Ug.°37,^8!vcrn. 
ment, bUt he dothtiot fay of what. , (b) He that '^'^•j*;\'^**'v 
makes his Will, ttauft be able not onlyx to anfwer III Noy Max?" 
common Queftions, or the like, but muft be di^^^^- "j^^ 
fuch Underftanding, as to be able to difpofe of off. ex. 106.*"^' 

'his Eftate with Difcretion and Judgment. By the^"°*^°"«* . . 

-civil Law, an Infant of the Age of fourteen, if Si"Wfrcti 
Male, may make his Will, and Female of the vin. Abr. jai. 

"Age of twelve, and thereby may difpofe of their (/) mo. 760. pi. 

'Goods and Chattels \ but my Lord Coke faith he 105 1. 

•cannot, tho' an Infant of eighteen may ; but one "ITjX^^^r: 
of feventccft makes his Will, for fo I have heard nccf Jft^y in Tef- 
19 the Opinion of Holi \ and if th6 common SlTof fourteen," 

'*Liaw in this Point be againft the Law of holy'*''^™^^*^°[^^«^'<^* 

'Church, it feems Prohibition lies to hinder their ^P^^u^nlx 
Probate of a Will, for elfe the Common Law is ^^^\^^2 

*t6 no Porpofc, and the Statute of 32//. 8. or- Pe?k/sca^sa3^,* 
dains, that if one dies inteftate, Adminiftraticjn ^^"^^^^^^^^^^^ 

• (hall be granted td the next of Kin \ and the Con- chap.^i! ' 
ftruftion of Aflrs of Parliament, and the putting 
them in Execution, belongs to the Judges of tHc 
common Law, therefore, if one die under fefM* 
teen, and the common Law adjudges him ta die 

- i«eftat€, tho' he have made a Will, beciufe' he 
is not (^Difcretion enough to make a Will, the 
Judges ought to fee the Statute of 27 H, I. 
iput in due Execution *. If one under th^. Age • pi com 344. 
of making of Wills make one, and then comes wiii m»d« under 

t; c 3 . to 
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fttifiHttfoU tobti full Age^ but dies without mifying it, the 
SSikSj^^' Will is void I if fecms Ratificvion may be b^ 
Word only, and be good, nocwithibuiding the 
c«nftni£Hoiier Sutqte of Ffauds and Perjuries ; for tho* that 
•9Ch.r,».ch*p,^^ ordains, that no written Will (hall be al^ 

tered by Words, l^c. yet it doth not eiui^ that 

no written Will IhaU be confirmed by Words^ if 

an Infant cannot by Cuftom noake a Will till four- 

Da^"o?Nfi?a^** tccn, 'tis ixA by Godd. that if Infants attain to 

(be Vviiu Ab^' the laft Day of the Age of fourteen, they mi^ 

55. fX. 20. make their Will as well as if the ©ay were aA«-r 

ally expired ; but quire^ 
!lSfer35iffi Mad f crfons can fnake no Teftanfient during 
in lucM inttrraii. their Infanicy^ ho not ad fios nfm^ nor tha* they 

^^I^TchVp. tr. after recover their Senfes, but in a lucid Intenri^ 
Sea. 3. i and 3 |)iey may make their Wills, 

'' Every Pcrfon making a Will, is {>refamed tcx 

be of a foqnd. tJnderftanding, till* the contrar|r 
be proved^ fo that the X)nu5 probands tlm on tl^ 
other Side ; if the iTeitator ufed to have bts Fits 
imd lucid Intervals, and it cannot af>ppear whe- 
ther the Will be, made in the one or the othep 
^itae^ it fliall be prefumed tQ be made iq the h)* 
tid Intervals, if there be no Arguoient pf Fo% 
in the Will -, nay, tho* the TeftatOr had ^ li|- 
dd Intervals, yet^ if it cannot be proved that be 
was mad at the Time of making the Will, it 
IhaU be prfrfuniod there was an Interiniflion &f 
Madncfs, if the Will be a fenfihle orderly WiH, 
-bot the |e^ Word of ,FoUy ip fueh a Will wiU 
<iyerihrow it; on the other han<}, if one be a 
i^ery |didt, and make a good/etifibie Wili^ yet 
die Will Ihali (land ; it fe<}ms it Ihatl tibt^benaear 
mrtd whetheria Man be 2^ Idiot or no from Ms 
Idng able to meafure ^ Ell of Clotty or«eIi 
twenty) or the lik^^ but wtetbo: he htfvt^nfi: 
fPQi3gh to dif^k of his Eftate with 0nderftand-t 
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ing. Perfons grown Cbildifti l?y ' repfon of pjc- yf^Z^'^i'''' 
trcme old Age, cannot makp Jthcir Will j nojr swiabT'74.^Part 
one ihat is aftiially- drunk, if he be fo drunk p;^ *^;J; 
as to have loft the life of his Reafon ; There's a swinb. 7^ Part 
Proyifo in the 34 H. 8. c- 5. T^iac npWills ipadc *• **^ ^- 
of any Lands, Tenements) or other Heredita- 
mepts^ by any Fim^s covert^ Infants, Jfdiots, orFcmet €•?««, 
]?crfpps of non-fane Mcnpory fhall be good, with- 
in which may the P^rfon afprefjiid be brought. 
Pf!rfons by the civil Law are inteftable for want 
of Freedom, as Captives in War; but Captives 
by Py rates are not inteftable; qtare? but there , 
is no fucb Di&bility laid upon ^y^erfoo^, as 
cp Land, by the Statute ; fo that it ieems the 
Wills of fuch Perfons may not be avoided , for 
Lfinfls. Lord of a Villein ipay feize the Goods 
bf^fore Probate 5 it fecnas Perfbos condepancd to 
perpetual Imprifonment may make their Wills if 
they forfeit not their Eftates by the Crimes they 
hayewcommitted : It is exprefly provided by |4 
,Mnd ^5 H. 8, c, A. that Women Coverts (hall not ^J^^ 
make their Wilis of Lands ; the Reafon is, fpr ^,ijf<^UDdSf 
that being fubjeft to. the 'Governance and Direc- 
tion of their Hufbands, they cannot be fuppofed 
to havic that Freedom of Mind that is abfolucely 
requifite to the making their Wills *, but on t^e 
pther hand, being fubjeA to the Pleafure of thejr 
Hufbands, for, to be fure, they would not per- 
mit .them t^ make dich Wills ccmtrary to their 
ijKlinations, therefore a Cuflom, that a Femeto- ^^^^J[l^ 
mert fliall make a Wi}), is a void Cuftom, ifwiubl?f*V 
there be no Reafon to, make it gppd ; be(;aufe, in 
the yciy Nature and ,£;flence of a Will it ought, to 
J)e. made according tp the Predion ind PJe^^ 
of th« Maker, and not of any Bqdy elie, whk:h * 
^tis very rcafonahle to iuppoiii a Fcm €Wirt wo^'d 
^ I jEbrno C^om can take the Wcmun Qwtrt 
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out of the Power and Dircftion of her Hulbanct^ 
^nd therefore there can be no Reafon in fuch a 
Cuftom that will countervail or evade the Reafon 
upon which the Policy of the Law is grounded, 
in not fuffering Women Coverts to make a WiU, 
^s is judged in 3 Ed, 3. yet fee Sopewitb's Cafe, 
that fcems contra^ and Coke'^^ Copy-hold dubious 5 
and therefore if a F(?»;^V^i»^/ m^kes a Will, •tis 
void, nay, if before Marriage Ihe make a Will, 
^^tf^twui' 3j^^j |.[^^j, marry, this is a Countermand of the 

Feme co-uert*s Will, as wcIl whcrc the Devife is made to a Stran- 

ALi'CT^fg?' ^\ ?^^ ^^ ^^ ^^^ Hulband, for 'tis againft the Nature 
ai7.Goideft). of a laft Will, to be fo abfolutely irrevokabte, 
wL!Re^ 624. ^hat let the Divifor do what he will it muft ftand ; 
and this wt)uld be the Cafe of every WiJl made 
by a Woman fole, if the Marriage were not a 
Countermand ; for when (he is married, (he hath 
no Power either of revoking or continuing it, but 
at the Will of her Hufband ; to prevent which 
Inconvenience, the L^w adjudges Marrtege a 
|fco. 60,61. Countermand; in the Rcfolation of Forfe and 
Hembling^s Cafe, 'tis faid, that upon the whole 
Matter, viz. taking of Hufband and Coverture at 
the Time pf her Death, the Will was counter- 
manded, fo that 'tis not put wholly upon the 
' Marriage, but alfo upon her dying during the 
Coverture, fo ttaat (he had no tiqie to revoke pr 
continue the Will ; but afterwards Yis (aid, that 
the taking of Hufband, in the Cafe at Bar, being 
the Woman's own Aft» (hall not be a Cpunter- 
mand of the Will, fo that there it feems to be 
put upon the taking of Hu(band 5 fuppoffe theh a 

* Woman fole make her Will, and thereby devife 
-Lands XoJ. S. and then- (he marries, and then 

• ; the Hufband dies, fhall J. S. take by this Devife' ? 
'-for if the Marriage alone be a Revocation, th^n 

* it feems he Jhall not, becairfe the l)eath of the 
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Hulband doth not feem to amount to a RevJ- 
val ; but if the Marriage and Death of the Wife 
during the Coverture, make the Revocation, then 
jtTeems J. S. Ihall take by the Devife, JMan- 
%vood was of Opinion that fuch a Will would be 
good, for he infifted that the WiJI took its Effeft 
wholly from the Death of the Teftator, and that 
no Regard was to be had to the Time when the 
Will was made, but the other Juftices were againft 
him in that Point, fo that his Argument may be 
turned to conclude againft the Validity of fuch a 
Will ; for he would have it, that tho* the Will 
were made before Marriage, and then the Wo- 
man out-lived her Hufband, and died, that the. 
Will took EfFeft, becaufe every Will took its 
. Force from the Death of the Teftator only ; 
>Vhereas, if it took EfFe<5l from the Time of the 
Date, and any Regard were to be had to that, 
then the Marriage would be a Countermand, and 
fiich a Will woqld not be good, which as he took 
it was fo, then it being refolvcd in that Cafe, that 
Wilis take Effeft according to their Date, Man- 
V)oo£% Conclufion from thence muft be, that the 
Marriage was a Countermand, and then fuch 
Will could not be good, which, as he took it, it 
was ; quere ? tho* if a Feme make aWiH, and then 
marry, it is a Countermand, becaufe (hq hath not 
Power of revoking it. If aPerfon C<?;wp^j;»f«- Thcwinofa 

Us makes his Will, and afterwards becomes of a g^X'^hc"be 
non-fane Memory, this is no Countermand, tho' afterwards of «5», 
he now have not the Power of Revocation ; but ' ^"^^' 
the Difference is apparent, for a Feme covert^ tho* 
Ihe be a Perfon Compos^ and capable of making 
Alterations in her Will, yet for want of Freedom 
cannot do it; therefore left a Will be made good, 
* whether by her Confent or no, the Law expounds 
the Marriage to be a Revocation j but a Perfon 
• ' ^ of 
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of mn-faM Memory hath not Reafon or Under^ 
ftanding tg alter or revoke a WUl, and therefore 
it can never be prefumed, that the Will mult 
itand whether :he will or no, or that he is in fiich 
Circumftances as not. to be able to alter his Will 
according to his Intent^ becaufehe is in fuchCir- 
cumftances that he cannot have any fuch Power | 
aod if the becoming of wm^fane Memory be a Re- 
yocatioPt perhaps the moft juft Settlement for 
the Provifion or his Family may be overthrown. 

«Go.$o,fti» Jn the Cafe of Finrci and Hmbling^ the Woman 

ufed Words of Revocation, but *twas agr^ that 

they were of no Force^ becaufe i^ feme cwert 

hath no Power of Revocatbn i yet *tis Caid in Go-: 

dolphin that a Will made by a Woman before Co* 

verture, will be good, if fbe furvive htr HuT- 

band s and chat if (bexonfirm after her HuibancTs 

Pcath fuch a Will as was made by her during 

the Coverture^ it will be good ; it feems fu<;h 

Confirmation may be by Word only, for *iis 

within the Statute of Will.s, for *tis a Will in 

Writing, notwithftanding the Confirmation \t 

by W/ord of Mouth only, and the Statute of 

Frauds and Perjuries did not feem to extend to 

It ; for tho' that A£i; requires that Reyogitipns 

fliould be either by Tearing, &ff . or^ritiijg, it fays 

nothing of Confirmation ; and tho' if there had 

been a Revocation in Writing tp have rcvokedcit, 

that became Part of the Will ; perhaps to h^ve 

confirmed the former Will, and to have revoked 

the Revocation, there muft have been a Writing, 

yet barely to confirm. a writtenWill, may, it ^eems 

be done notwithftanding .the Statute. All tj^ 

Goods and Chattels perfonal of a Feme cqvertavc^ 

by the Intermarriage, abfolutely given to the 

Hu(band, and the Chattels real too, if hefijnrivc 

• iKr i fq that of neither of them cim a FmefWirt 

I make 



make her Will without her Hufl>and'$ Licence ; 
neither cto (he make her Will of Things in Ac- 
tion without her Huiband's Licence ; for though 
they Iball not go to him after her Death, the only 
Jntereft be can have in them is to recover them 
during the Coverture \ yet cannot his Wife make 
a Will^ and conftitute an Executor for them with^ 
out his Confent, for thereby he might be preju- 
diced ; for if flie die idteftate, he ^may be her 
Adminiftrator, and th^by recover them, but of 
fuch Things as a Wife has as Executrix, flic may wifemiymiike 
make her. Will without her Hufband^s, Confent, ]!I;"«iremS! 
for he can ^ve no Prejudice. If a i^fiw^ /w^r/ Watw. offi. 
haveaLcafe by Extent, aWardlhip, the t^actf^^'^^^^^ 
Avoidance of a Church, orthelike, the Huiband ^^' «^>- p^^ 
outliving ihall have them, but he cannot make ^^'^'^^* 
his WUI of them ; and Things in Aftion he (hall JJ^r^^JI*^ 
not have, tho* he do outlive her ; neither can he his Wife'f Leafe 
make a Will of them, tho* he may rateive orre- SJn^"^;**/""^ 
ieafe them during the Coverture : By the Huf- church, ^<r. ii«r 
band's Licence a feme covert may make a Tefta- 1^^'"^ 
ment of his Goods : If (he make a Will without 
his. Knowledge, and after Probate he delivers the 
Goods to the E^cutors, this will make it a 
.good Will ; it fecms, if he knows (he has made a 
Will, and yet doth not oppofe the Probate, yet 
that will not make the WUI good, for the lettn^g 
the Will be proved to be her Will, is no Afient 
that her Will (hall be performed, but a bane let* 
tinff^it, Videre qimnium valert poteft ^ but yet^ if 
Iks do give her Leave to make a Will ^he may at 
^y Time revoke it before Probate, either before 
pr after her Death ; for 'tis 'requi(ite that it be his 
WiU^s well as her 'a, which 'tis not, if be declare 
his Diiaflent at any Time before the Will be a 
compleat Will Notwithftanding Contract of 
l^f^Ms^^ a Woman may xnakc hier Will, «id it 

(hall 
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fhall be good, if flie die before Marriage, but if 
fhe marry afterwards, 'tis void, unlefs the Hus- 
band agree to it ; if the Hufb^nd enter a Caveat 
againft the Probate of his Wife's Will, 'tis a 
fufficienc Countermand, though the Will were 
• made by his Licence. A Feme covert may ndt 
devife the Goods (he hath as Executrix to ano* 
ther, any otherwife than by making an Executor 
of them ; no more can any* other Execiiror, for 
he hath no Property in them himfelf fo as; to dif- 
pofe tfom by his laft Will, for he hath them only 
m autre grotty and may only, by making an Ex- 
ecutor, continue the Truft, If a Wom^n Covert 
. be Executrix and 1-.egatee, then the*Goods be- 
comes her Hufband's, and ihe can no more dif- 
pofe of thefe Goods, than of the Goods fhe hath 
of her own proper Right before Coverture. 
When an Executor dies, then his Office deter- 
mines- and devolve'? to his Executor \ an?! there- 
fore, thb' in bis Life-tiine he might difpcfe of the 
Goods he had as Executor, fpr that's i?ut Accord- 
ing to' the Powet- and Truft repofed in hihi, yqt; 
when he die^, then is his Office determined, anci 
the Office of the other commences, and-'the other 
is void, becaiife it is not an Alteration of Pro^ 
■ perty by him that is Executor. The^ Law allows 
an Executor Power to difpofe of the Gobds du- 
ring his Life, tho' he have them only in auth 
droits as a Thing abfolutely requifite, in order 
for him to 'difcharge the 'Truft repofed. in Wtn, 
in ordet to pay Debts and Legacies, with the 
Profits arifing by fuch a Sale ; but when he deri- 
fes them away, he can never pay any Debts, l^c. 
becaufe the Devife is of noEffeia till his Death, 
and therefore to give him Power to devife, would 
be to no End, and againft the Natufe 6f his fn- 
tereft, that hath the Goods only in autre droits 
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aind no Property of bis own, and therefore ought 
not only to have Power to alien in thefe Cafes, 
where fpecial Reafons may be given for fuch Ali- 
enation : Another Reafon is added in Grantham^ % 
Cafe, viz. that when the Executor is dead, his 
Executors have the Goods, 6f r. to the Ufe of the 
firft Teftator, and as Executors to him, and not 
as Executors to the lad Teftator, and fo by Rela* 
tion they conie in above the firft Executor, and 
indeed. by this Relation^ the Property and Intereft 
he had is quite deftroyed, but only what A6ts he 
did as Executor by Virtue of his Authority ftand 
good ; but his Authority ending and cea(ing with 
his Life, a Deyifc by him is not good, becaufe 
then the Authority is transferred to his Executors. 
Gt>dolpbin faith, that tho' a Feme covert maydifpofe 
of the Goods (he hath as Executrix to another with- 
out her Hufband's Confent, yet the Profits arifing 
from fuch Goods during the Marriage are her, ' 
Hufband^s, and no others, as Executrix \ but 
q^uere well of that Matter ? for it feems it is not 
generally true ; for if fhe have a Leafe for Years, 
the Profits beyond what will pay the Rent is Af- 
fetts, or elfe fhe will have no Affetts of that Leafe ; 
if fhe of her own Head makes Advantage of the 
CoodS) then it feems true enough, as if fhe let 
Money fhe hath as Executrix out to Interefl:, 
that Intereft will not be AfTetts, as it feems, be- 
caufe fhe wa^ not obliged to !t^ and muft ftand 
to the Lofs at her Peril ; but if the Goods were ' 
left improveable by the Teftator, there it feems 
that Improvement will be. AfTetts. Tho' a Feme 
covert be a Perfon difabled by Law to make a 
Will, yet if the Hufband covenants thatihe fhall 
make one, tho' afterwards he will not let her 
' make a Will, yet his Covenant is broke, for tho* 
fhe be difabled to miake a perfeft Will, yet it wijl 
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t)e fo far one, as to caufe a Breach of Covenant ift 
Cro. Cir. »i9. htm. To this PurpoTe is the Cafe of Marriot and 
£.&. p!fe Kinjman^ the Plaintiff brings Debt upon an Obli- 
cittiic.caf.2ii. gation; the Condition of it was, chat whereas he 

had married a Widow, pofleflfed of divers Gcxxis, 
if he ihould permit thefaid Woman to make her 
* Will, and difpofe of Legacies as much as flie 
would, not exceeding 50 /• and pay and perform 
what fhe appointed, that then, &fr. the Defen- 
dant pleads, that (he did not make any Will \ upon 
which the Plaintiff takes IflTue, and the Jury find 
that ftie did make a Will, but that fhe was G9^ 
vert at the Time of making the Will, an^ Judg- 
ment was for the Plaintiff, for (he being a Fetne 
toveri^ could not ^y Law make a Will without 
the Aflfent of her Hufband, yet 'twas a WiJl 
within the Intent of the; Condition, which her 
Hu(band by the Obligation was to perfcM^m, which 
he ought to have done, by delivering the Goods 
according as (he had appointed. And the Cafe 
,c^EUs«*04* of Qrowl. ind Dawfin is like this, where a Man 
Vi> 9« gave i Bond, that a Widow he married (hould 

eojoy the Goods (he had before Marpage, with- 
out Difturbance, Claim, or Interruption from 
him ; the Defendant pleads Performance of Cove* 
nants, generally; the Plaintiff afBgned Breach, 
thiat the Woman was poiTefTed of fuch Sheep^ 
and the Hufband took the faid Goods into his 
Hands, and then detained^ and yet detains, upon 
. Whicl> Iffue is pined , and found for the Plaintiff, and 
moved in Arreft of Judgment, that no (uificient 
Breach was afligned, for that he did not (hew any 
Aft or Difturbance, for by the Inter-marriage the 
Goods are the Hu(band*s, fed non al. for it being 
found, that he tpok and detained the Goods, it 
muft be intended a Detainer from the Wife. The 
God*iOrpii. Cafcx)f E&pn and fVood is to the fame Purpofe 
^''•^*- ^ with 
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¥\i\i that oF Kinfinm and Murmt. ft a Rm 
covert dies inteftace» Adminiftration df her Goods 
inay be committed^ for flie tnighc have Things 
in Adion, which were not given to the Hulband 
by the Intermarriage : Some Perfons are faid to be 
intedable in reibeA of the Difabtlities they Kc 
under from the Want of their principal Senfes, 
as being deaf ,and dumb ; but 'tis not; properly 
faid any Perfon is inteftable upon that Account, 
but only as thofe I^fabilities fuperinduce a Dif« 
ability in the Underftanding of him that wants 
thefe Senfes, for that commonly Perlbhs labour- 
ing under the Want of thefe Senfes have, not a 
ibUnd difpofing Memory, fo as to be able to dif- 
pofe of their Eftates with that Prudence and Dif« 
cretion as they ought. Thus Perfons born ^^^^^^T^ 
and dumb are commonly Idiots^ and therefore teg. 34. viflntir^ 
can't make any Will, not but if they have a good ^^' ^*- 's* 
Underftanding, and Animum teftoMtf they may 
make then* WUb, and by Signs, and other Ex* 
prelTions of their Intentions, difpofe of their 
Eftates, notwithftanding the Want of thofe Sen« 
ic!5, as Perfons niay do that become fo by Acci- 
dent ; fo a blind Man may make a wrhten Will oyni um. \ul 
it it be read to him, and he acknowledges it to be 
his laft Will and Teftament before Witneffes ; 
fome Perfons art difabled frpm making Wills in 
rcfpeft of the Crimes they have committed, tn^wffeaaf 
which Cafes this may be taken for the general "°**\ 
R^le and Evidence of thofe Matters, where the 
Party by his Crimea^ forfeits his Lands and 
Goods he is inteftable, fo that the Power diat is 
denied him of making faSs Will, is not taken 
from the Crime he hath comifKtted, but becaufe 
he hath nothmg to difpofe of by Will. Tbua 
fo far as he forfeits he is difabled, as if he aoAf 
forfeits his Goods, hb may devife htt Lands • . 
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Fejo di ft. Feb de fi \ but Traitors and Felons can neitltejf 

Tjjitor., Feiont, difpofc of Lands. Hor Goods by Will, becaufe 

they are both forfeiited by their Crimes ; but thofe 
Goods they have as Executors to others, they 
may difpofc of by their laft Wills, even in the 
Cafe of Treafpn or Felony, becaufe they are not 
forfeited, and then pardoned^ his Will, as it feems, 

OotUwed^ ibid, fljall ftand. Thus Perfons outlawed for Debt for- 
feit their Goods and Chattels^ and therefore of 
them they can make no Wills ; but it feems they 
may make Executors for Debts upon fimplc 
Contrad, which are not forfeited. by the Outlaw- 
ry. If an Exigent of Felony be awarded againfl: 
a Man, be may make Executors to reverie it, for 
' he is not attaint by the Award of the Exigent^ 
yet it feems he forfeits by the Award his Goods 

Herrticki, ibid, and Chattels. Hereticks by the Statute of Hen. 

5. forfeited their Goods ; but that Statute is re- 
pealed by I ft Eliz. and they may, as it feems, 
make their Wills of both Goods and Lands, and 

ApoiUtes, ibid, fo it feems may Apoftates, i£c. guilty of Crimes 

that dp not fuperinduce any Forfeiture ; for why 
fhould not the Party difpqfe of them by Will as 
well as Adminiftration be granted to them. Any 
Word in ,a Will that fufpends the Affignation of 
an Executor, in Expectation of fome future 

A conditional Events, makcs the. Will conditional,' and the 

like. of a Legacy makes that conditional ; but if 
the Difpofition be made, and only a Burthen or 
Charge impofed on that Difpofition, that's only 
a Modusj as if A., appoints B. his Executor, fo 

Ibid. 39* that he pay C. 50 /, this is only a Modus ; but if it 

be upon Condition he pay 50 /• that makes the 
Will abfolute \ if the Condition be contrary to 
the former Part of the Will, *tis void, as if one 
makes two his Executors, provided that one fhall 
not adminifter, this is void \ if there be a De- 

monftration 



monftration in '% Wrll, that i§ only added a* 
Defcriptio petfim^^ ^xvA that is falfc, yet, if thewhatDcfaiptioa 
Perfon be known well enough with it, that's^^ ''''^^ ' 
fufEcicnt, as if the Tcftator appoint his Son 
Thomas^ who was lately married, to be his Ex- ibid. 
ccutor, that's MtWj though he be not married^' 
a Condition properly ought to relate to ibme-^ 
thing in Contingency, that may or may nbc 
be, for if it be fubjeft to no Contingency, cither 
in Subftance or Gircumftance, *tis no Condition ; 
as if ^» makes B. his Executor, upon Condition- 
the Sun rife ten Days after his Death, he is Ex- 
ecutor abfolutely, for there is no Contingency to 
lufpend his being fo; fo if the Teftator make A. 
his Executor, upon Condition the Teftator^s Wife ' \ 
and Daughters be alive at the Time of the Death 
of the Teftator, and he never had any Daughter, 
the Will is abfolute, for there is nothing poffible 
to overthrow it ; and in fuch Cafes, where there 
is nothing to be a Contingency, the adding of a '- 
Condition can be interpreted nothing but the mak- 
ing of an illufory Grant. So captious Condi- t^aptiouCondi^ 
tions that arq contrary to the Difpofition made,**"*^ 
are void, becaufc they can't be fuppofcd to be 
made with any other Delign, than that a Man ' 
ihould avoid his own Grants fo a captious Will i»taptioo«wiu« 
void, that is made to depend on the Will of an- 
other, unlcfs it be in favour of Liberty or in pi6us 
Ufes. Neceffary Conditions cither in refped of 
Fadl or Law, are of no manner of Force, for 
*tis in vain to require that which muft nieceffarily 
be impoffiblc. Conditions in refpedt of Law, 
Perfons Nature, or Contrariety, are in themfelvea, 
void, faith G^^^/j^A^» and neither hinder an Exe- 
cutorftiip or a Legacy. This feems plain of 
Conditions fubfcquent, but of Conditions precfe- conditfom fiib- 
dent 'tis more doubtful; for if a Leafe be made J^^"»« *»*?'•" 
/or Life, upon Condition the Feoffee do an im- ^ 
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pqS&Ha thing to have Fee» the-1^ ia tbat G^ 
ih«ll never acorue : but perhaps in the Ca(e m 
u^tm/m. Willsi where (he Perlbo i8 iuppofed to be hafg 
bajpoffikk om^ c0ifiliif and there being nothing but an impof.^ 
fibkt Condition added to (lay the Devife, it txuf 
pafe) but §u^i if a Condition beooffibk at&r^ 
and afterwards beconne impofl(ible*it makes the 
Difpofition 'tis annexed to void y this may be 
gfi&i in cafe of a Condition (ubfcquent, if tbeiie' 
be no Fauk in the Legatee v qttytre Coodicions. 
againft good Manners void. When the perfor- 
mance pta Condition is hindered by the Wiliaiui 
Piovidcnee of God, there the Law doth not al- 
low any feigned Performance, except in the C^ 
of pious Devifc^, &r« in caie of Conditions jpfe* 
cedent ; but for Conditions fabfequentyjitf^rr/ if the 
Condition be poQVbk, it mufl; be performed bo* 
fore the Will can take £ffe£b, uniefs the Party 
that is to do it be in no Fault, why this isnot doae,^ 
and could not have grevtated the Impedknenc 
that bath been laid upon the Performanee of it^ 
for in fuch Cafe the Condition wiil be reckoned 
a& accompli(hed| and this may,^as it Teems, be un« 
dcrftood as well of Conditions fubfe(^ent as pre* 
cedent ^ but the former Part^ that the Condiiioa 
muft be performed before tb^ E&Qt can take 
placet feems only applicable to Conditions pre- 
cedent, if he to whom the Condition is to be per- 
formed be the Impediment only, why 'tis ooc 
done, the Law will look upon it as acoomplifli-'^ 
ed. Conditions bu^t lo be performed, ^riAly 
as enjoined^ uniefs it appear the Teftator re- 
fpe^ the End ntore than the Means, or Unlets 
tne Party, in whole. Favour the Condition was 
added confcnt to it, or it be in pious tJies, or 
in Cafes necclTary to the A£l of Performance ; in 
which Cafes, other Means than diofe prefcribed 
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he hmd9«d to Im pvfomcid by tho Tete^ 
&1F^ dMQ tte CoMittett IS rttckomd aecolD^lUi^ 
ed^ abd (haU oeittier hinder the Executor ntr Liu 

gtcefi» fi!^ if iheCcMaditkiA bs hind^rsd to boptrf 
nntfd fa^ a tUcd Pcrfcii^ 'tia tfqkoned as tpGom^ 
pli&ed^ uiileft tlie third Foribft were ignoi^nt of 
the Condieion. Armfcrary Candidons moft te 
p^rlormcd ^oer the Telbcar's Dealti^ hoc btfoiv^ 
unlcfs tipie GondioioBr dM he iterated, or fefera to 
» Tiine p^ Arfakriuy Conditions, tnifmfed 
i^tl an ExoEutor, mi^ isar pecformed at any 
Time during tiie life of the Execuior, unkft tho 
JFttdge appoint a Time ; tiits k fcami^ muii be on*« 
dorfto^ of Conditions fobfoquene. AJLegam 
moft peffforin the Condition amnesad la the Le« 
gacj as foon as may be^ unlefs ignorant of it. It 
is teffieient for the obtaining the Efledk of i; 
GcHxlitiQn, that it ivrs ooee accooipitihed^ tfaof 
\% doth not conlioue« So Conditions cafual ^nd 
mixed are accottnfiad at, acconipliflied, tobep«ap«- 
fiorttied before the makifig of the Teftament^ 
provided the Teftatoif were Ignorant thereof I but 
if he west not igaoraot, then! the Conditton re*' 
iluuna to be permed. Aibitraty Conditions ArbxtnryConlA 
aro fonMomed acoounced as performed m Law, ^^' 
tliO' thty are not fo in Faft % but cafual Condi« 
cions^ wit doc acaocopliflicd in Law, if they arr 
not fo ki Fad:. A cafual Cofidttioa nmft be ae^ 
conaplfflKd before die Legacy can be due \ quar§ 
if the Condition be fubiequent, fo if the Legatee 
&es before die AceompKfliflndnt of fuch Condi*' 
tion, thelfltcfeft he hath can never go to bb E^i^ 
cutors, &r. 

This it leeois cahnot be <inderftood of a Con^* 
iitxoa fiibfequent^ but precedent. The Tamer 
Law of miMd Conditions, when the Condition 
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' is affirmative^ the Executor or Legatee cannol 

obtain the Thing tintil the Ferforinance of the 

Goadition : Surely this ixnift be underftood of ^a 

Negatiw Omai- precedent one. In negatiTe Gindinone, if they are> 

^^^ ' not performabie during the* Life-of the Party^ bc' 

mail give Security to keep the Condition ; but ilf 
it be performable during his own- Life, he need 
ooc when> the Condition is in the Affirmative ; ic 
muft be underftood of the firft A& only, when 
in the Negative. The Att of the ad^ -3d, 6?c. 
if a^Man be perfonally bound to perform a Con* 
dition,. the Ptrlormaiice of ic by. Chance or Fate 
wilt help him, if the Condition be alternative. 
If negative, it is fufllicient if either Part of it be. 
fecuredfrom being infringed. G^i^i^i^^ makes no 
DiflEerehce between Conditions precedent and fub* 
fequent \ but furely there muft be a Difference^ 
therefore if a Devife be made of a Term to one, 
upon Condition, that out of the Profits be yearly 
pay 5 /. to 7. S. this is an arbitrary -Condition, 
and yet furely he fhail Jiave the Teroi before be 
pay the Profits ;* yet Godolpben fays generally, that 
if the; Condition be affirmAtlve^ the Party cannoc 
have the Legacy till the Perforoiance. It feems, 
upon what Godoipien faith, and upon the Reafon of 
the Thing, that there is no fuch Diftin&k>n to be 
made in cafe of conditional Legacies or Execu-^ 
torlhips, as Conditions precedent and fubfequent; 
, for 'tis not like the Cafe of Lands, where the 
Party adding the Condition may, by his Entry, 
gain the Lands again, if the Agreement be not 
performed ; but in cafe where an .Executor is 
!^^Xif "* conditionally appointed, or.a Legacy conditionally 
'^'^ given, if the Condition be not performed, *tis 
impoiltble almoft to gain the Thing again; for 
who fliail do it ? and befides, the Thing may be 
done, la cafe of arbitrary Cpnditinns, the £xe« 
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ncutdrhatb Time during his Life to ptrfprm the 

Xondicion in, and may enjo)^ the flxecqcorfliip 
in the mean time, unlefs the Judges appoint a 
Time for him to perform the Condition in ; ' be* ^ 

.fore the Condition is extant, the Judge may com- 
mit Adminidration to him that is Exepiitor, but 

.only for fo long a Time, as the Condition is not 
extant \ for when that x^- .extant, be may prove 
the Wi)i, and detain^ the Gpods ot the deceafed 

. as^ Executor to die Will :. it. feems ,tfais nuift be 
underftood of cafual and mixed Conditions ; for ^*^^*} »^ ^^^^ 
bcftjrc, 'tis, laid, the Executor jn^ft .enjoy, the ^^°°***^**°** 
Executqrfhip, . wherp the Condi don 48 arbitrary \ 
a^nd by the faoie Reafon it* feems contrary <3f 

. a Legacy, ^or the^ Law hath tied- op the-. I^ 
gatee to perform fucb- Condi tion^i: in ^as mi^c^ * 

ohafte as conveniently be may, and thei^fore it 

«i£fms he (hall not have jthe Lejgacy till he hare 
perfornfied the Condition, thof. an Executor (hall 
have the Jplxecutorfhip, . becaufi^ of ftbe Triift r<t- 
pofed in him; but yet^ if the Judge a0ign l^iip 
a convenient Time to perform the fjCondition in, 
it (eems before that Time he fhali^ot have the 
Executorlhipy for the allowii^g him Time feems 

^to put the<.Executor(hip upon that liTue. IfaCon- 
djtion come to be performed in a Tipie to con)^» > 

and be arbitrary, it feems he is Executor, whe« 
tber the Judge appoint a Time or not, or elfe 
Admimftration muft be granted to him & for if 
the Condition be to be perfprmed feveral Years- 
hence, -yet *tis neverthelefs arbitrary, as it feems, 
and fo may come within the Rule', that where the 
Condition is arbitrary^ that there be is Execgtor 
in the interino ; and if th^ Judges appoint fo long 
a Time as fevetal Years td come« if be be not 
Executor in the mean time* or Adminiftration 
be not commitced, there will he no Body to pay 
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0ibct mA L^aties % k fettns fie m Exeicuter } (or 
{Hoittphm fdySy that duting the Sisfpcttce of a Cen- 
^kiM, Ctie Judge may coftimfit A'dmlhiftration 
to fueh M» Executor, dkiring the Time that ibeh 
^ Cemlkkm is ia Stsfpence, tMSt not after ^tia £x- 
«Mt. Notwkhftanding tbis^ and that^fk ^ry 
fiecefiary in eonditional EmcQCorfli jpa and (iega* 
irles, tbat tt>e Condkidn be performed before 
f hey take plaee, yet, if the Nature t)f the Gon- 
<fition be tttch^ or tlic Time be ib teng before 
the Performaftcc eif tlie Contortion, that 'tis un- 
' i^eaionable i&t the fVirtiet to iKriit % in fuch Cafes 
it feems the ^rty ought to enjoy the Thing be- 
fore Performance of the Condidon ; « if one be 
^kp{)ointed Cxectitor or Legatee of a Term* tjpon 
Condition, that out of the profits thereof, or at 
itcft Y«ars End, fee pay 5 h to J. 5. it leeips 
Jic ojug^t to enjoy the Bequcft prefently, zfA not 
iftay till the Tears are over; but in that Cafe It 
fseiOT Security purfit to be put in lor Pcffor- 
fnanee of the Cotjdftion. Tho^Godvlp'im fays, that 
^hMe a poffible alfHrmative Condition remains 
vnfutfillcrG, the Eiceciitor or Legatee can't obtain 
the Exeeucorfbip or Legacy, tho^ tfhey put in 
ifufBcknt Bond to make Reftitution, whifrh gcne^ 
•raily feems to be reafonabic ; but in this {2zk the 
' |>gatce coirid never perform the Condition by 
'paying put of the I^ofits, unlefe hc^ had the 
Tenp firft. As to Gond'itions, ^ Law feems 
fo ftand tf)jjs, if the Condkion be arbitrary, then 
%ht Judge may appoint a Time for the Executor 
. >to do the Condicjon in j and if he do itndt, thei? 
Is tbeCpridition br6J$en, und the Perfon inteftate, 
>nd fo i^diDifiiftfatloft fs to he granted to the next 
pf ICin J if ^e J^dge apppinf no Time, the EiCr* 
^cutor hath Time dt^rtng his Life, and %e may 
fajifc up^ftii« t|wE%cctttorfcipip th^ 
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iMit ivhere the Judge appoints a Time, rfiere it 
feems he is not Executor till h^ hjfxh acoompliflicd 
the Omdition : For Godolpkfn f&ith, the Judge 
may appoint a Tirjne for hijn to perform the Con- 
dition, and to take the Exec^torfliip upon him ; 
by which he feems to fay, the Condition muft be 
firfl performed, if the Tcftator have appointed a 
Time for the jPerfonnance of the Conaition : it 
iecms Adminiftration inay be granted to the Ex- 
ecutor, or (fHc he is Executor in the niean time. 
If an arbitrary Condition be added to a Lega- 
cy, the Legatgie pnuft pprform it in convenient 
Twne, or cMc the Condirion is broken. If the 
Condition be cafoal or mixed, Adminiftration is 
to be granted to the Executor, till the Condition 
'be extant or deficient, and ihtn he may prove t^e ' 
Will if the Condition be extant, but if defid- 
ttit then the WrH is void •, for if a Condition be 
poflSble^ at the Time of (he making, aod become 
impoflSblc before Performapce, the Di^fitiop, 
tSie Condition is annexed to, is void, for ^twasthc 
Will of tht Teftator the WiU Jhbuld be of no 
Effeft, «nle6 the Condition were performed : when 
.a caftial Condition is become extant, then the 
Proceedings therein muft be as in cafe of arbitrary 
Conditions, as it feems, if It be an arbitrary Con- 
dition, if the Coodi^on 'be to be performed by a 
Stranger, then it feems Admioiftration ought (o 
be granted. If .a cafuai Condition becomes defi- 
cient, Adminiftration ought to be granted to the 
ticxt of Kin, and the Admirfiftration of the Exe- 
cutor ceafes. The Will qannot be proved before 
the Condition is extant, as it feem% when the 
<3ondftion is ncf extant, the Judge may grant 
his Letter ad colligendum^ and then is the Juc^e tetter Aicatf* 
fuable ; and f^ch Perfon as hath fuch Letter ad r«^* 
coiUgenitm^ Itath no Power to felL If one be api* 
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pointed Executor or Legatee^ upon CondiciOQ he 
coojition to do marry with the Confcnt and Approbation of 
"•^' another -, and if he marry againft fuch Confcnt, 

yet he ftiall have the Executorlhip or Legacy ; 
but in that Cafe he is bound to a(k fuch Con* 
fent to marry, for both thcfe Parts of the Con- 
dition are lawful, tho* that Part is not that that 
reftrains from marrying againft the Confei>t of 
. another, for every Man is at Liberty to marry 
whom he pleafes, and therefore Conditions rc- 
(trid'ye of that Power are againft the Law, and 
void J in this Cafe it feems there is no Execu- 
tors or Legatee fo as to haye the Exf cutorlhip or 
Legacy vcfted before Marriage, and therefore if 
' a Woman be appointed Exeicutri:^c if A. B. marry 

^ her, (he is not Executrix till fhe be married to 

him ;n this Cafe of f^egacy, upon Condition not . 
. to marry againft the Cpnfent and Approbation of 
another. If the Devife go. further, and fay, 
** and if the Legatee doth^ then anpther (hall 
have the; Thing bequeathed,*' there it feems 
the Condition is good ; hut quf re. The Condi- 
jionto reftrain .Marriage for a Time or Place, in 
^ refpeftof fome Perfon, may be good. Annuity 
bequeathed by a Man to his \A/ifc for (b many 
Years, if (he (hall remain a Widow fo long, is a 
good conditional Bequeft ; the Reafon feems to 
. be, becaufe of the particular Intcreft every Huf- 
band feems to have in his Wife *s remaining a 
^iVidow, for thereby (he may take care of the 
Concerns of his Faniily the more; in refped of 
which he may well allow her a Maintenance for 
that Time, to ceafe when (he removes herfclf into 
the Intereft of another Family. If a mcer Stran- 
ger give her a^ Legacy upon fuch Condition, it 
feems 'tis not good, for there is no more Reaibn 
IP reftrain a Widow from marrying than a M^id.. 
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If any Body gives it iKat is intercftcd for the Fa- 
mily of the Hufband, it fhouldfeem good. If af- 
ter fuch a conditional Legacy of an Annuity, the 
Devifor goes on, and devifes unto his Wife the 
Dwclling-houfe wherein he now Jives, or the half 
of his Houfbold Goods, thefc do not rela|e to 
the Condition preceding, but are abfolute Bc- 
quefts, for that was a renewing Legacy, this but 
one (ingle Bequeft. A Legacy of 50 /. is devifed 
to j1. B. when fhe (hall be married ; flie dies be- Beqaeft on Mtf« 
fore Marriage, the Legacy is gone, and her Ex- **'*'• 
ecutors ihall not have it ; but if the Dcvifc had , 
been of 50 /. towards her Marriage, in that Cafe 
her Executors (hould have it, iho' flie died unmar- 
ried. If one makes his Will, and fays, that be 
will add to it, or alter it, that is no Will ; for it 
appears that was not the Teftator's Intent that it 
Ihould.ftand for a Will compleat; but if he pu- 
blifti It as his Will, and then afterwards faith that 
he will alter it, or add to it, yet the Will is a 
good Will, for *twas compleat, and he only 
(hewed his Defign of Alterations ; fo it feems, 
if now a Man (hould fign, and have his Will at* 
teftcd according to the Statute, and then fay*that 
he woufel alter it, that v^.Quld not be material, for 
the Will was compleat by Signing and Subfcrip- 
tion. Revocations of Wills may be cither by AA Rwocatiow, 
in Law, or by the AA of the Patty, either for 
the whok Will, or for Part of the Will ; atid 
this Revocation even of wrjtten Wills, might 
have been by Word only, before the 29 dr. 2. 
but that Aft extends only to expre(s Revocations 
by the Party, and not to Revocations by Law, 
for a Will may notwithftanding be revoked by 
Operation of Law, tho* that Operation take no 
Effcft by Writing ; the 32 H. 8. Chap. i. only 
requires the Will to be in Writing,* but ordains 
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aodibg dbocit the Reroeadon cf tkeoi, indftiere* 
' fone ic Ills been hdd a fttflktent Reirocati(m» %f 
the Party by Wondof Moudi Ofi4y <!kelape his In* 
tention for die Revocation of tiig WiH, and fo was 
•^»jjj^^i3-khcld in the Cafe of one Kitty who revoked a 
y. !»«!* ^wij^toi Will by Word of MoutJi, and faid that 
he wansld alter ills Wiil when he came iwme, 'bat 
was kHled <befone he came lioaie : And tbis 0& 
4 Co. 60 61. £3eim to be agreed in F9rft and fUmitU^^ Cafe» 
svhere 'twas hdd,chat a Woman Covert coyAA net 
by Parole coontermand her writtfin Win, becSufe 
the Corerture took awaytfae Pneedom of her 
Will, whicb implies, that anodier Perfon 'haring 
Rerocation of that Freedon^ may be revoked, if the EaGeeutor- 
Encutor. mp of 4>ne GT tnoTe be rctvoked % yet, if any Ex- 
ecutor be left, the Will ftands good ; but if all ' 
be revoked, the Will is void ; yet k feems the 
Will will remain as a Codicil, tiotwidiftanding 
« ail the Exeoroors ane revoked, cp hi onnexod t& 

the Letters of Adnenniftration ; and if the Will be 
a WiU of Lands, 'tis a good WiU, notwichftand- 
ing there ane no Eaciecutors, for they have nothing 
to do wtdi xkt Frmkoki sof the Lands, &f^ there 
aerocation of oui bc DO Revocstion isf Legacies amor^ Chit- 
^L""^''^' Aen, wkhoQt precife mentioning itbe firft Will,- 
and the Legacies givm to the Children : This . 
may be law for Goods and Chstuts, but for 
Lands it feen»s it i& nor, for ahy Revocation &ems 
•good for the Advantage of the Heir ; -die itkc 
where there is no Children, if the Devtfe be 
amongft Brothers ; &r. the R^aToa feems to be, 
' becaufe when I^evifes are made in favour of ChH- 
. dren/ fuch WiU is a good and reafonable WtiJ, 
and advitbdly made; and theoefore, unlrfs itap- 
' . pears that the Party had due Confideration of the 

Will, by reje6ling it, it maybe pnefumed that he 
did it in hofte, and aiot with that Ddiber^on 

that 
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that ^ftich a Thing requires, SoAng Di%9fiti#n »of 
Jgftsce mf ot^KJhiFare can't ix with tmc UfitSon 
aixl Jufl»ce. G9d9lpbm faiths that tfaeve can te oo ReMUnMr 
fieirocation of Logadea amoi^ Chtldrm, mAiMX^^^^^^^ 
-paeciTe nnentioBing the firft WiU» and the Lev- 
eies thereby gnm ; tMs excends^ k iecttss^ as wdi 
wiiere the Revocation is pansai 'Ooly, as ao the 
legacy asnong Chiiclren» as where the Reroci* 
ti<Mi is total of the whole WiU; for there fems« 
niudi Reafon, that the Legadea to ChUdmi 
flidttkl ftandgood, where the whole Will is ite- 
voked, as wlwre only Part of die WiU, wr. orAf 
thefa Legacies ; iMJt it feeofia the 'Other Part of flie 
WiilwiUbeperoked. if after a WiU and Le^s- 
ties made among Children the Party makes ano- 
ther Willt and thereby gives the iaoie Things lie 
'\a^ given to bis Children to another^ it iiwnia «Us 
will not be a Revocation of theChildrtnH iMBk* 
«ies, for there feemsi the faane Prejudice 3 but 
then '^jiueftiy whether the firft Will flwU only ihmd 
for the Legacies^ then how can there be two 
Wiils ; it feenis the fiift JBnoosor will be £iie« 
cueor for the Legacies among the Childrai^ aad 
the laft for afll the neft ; for a Man may have two . 
TeCbMnenis of fcvetal and difttna Tbings, if the ^ 
one be not dera^ory to the other^ and die £»« 
cutors accordingly limited. Suppofe I3hen 3 Man 
makes his Will, and gives £adi rad foch Things 
to fuch Peribna, ana liapitt an Eioecator gene- 
f aliv, dnd then aftenfwds comes, and by another 
Wui gives fome Thti^s not expreOy dcvifed be- 
fore, and iiama an Exeontor generally, it ieems 
tMs Wil] is a RewKation of the former, for they 
have both by iitch Wilis a general Authority^ f o whtt feMi 
that the one is deftruftire of the other. Skip- ^"J^'f g^. 
|)ofe in tile Jaft Will there bad been made a foe- ^ ^ 
^ia| QxeqKor cnly as 19 tho|e Tilings deviled, 

or 
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or z% to the pcrforial Eftate of the Teftator, it 

feemftithen the Revocation had been but partial, 

SoMert mty and both Wills might ftand as a Soldier in ac- 

^uJtttkoWiiii. ^y^j Service may make two Wills, and both be 

good, and ftand to his Intention : This muft mean, 

that the Soldier may have the fame Privilege in 

refpcft <)f Wills, that other Perfonshave for Codi* 

oils i that if in thcfirft he gave aThingxo one, and 

in the laft to anbther, they (hall fiiare the Thing, 

'not that if the Soldier's Wills ar^ contradi6tory, 

. that they fliall ftand, for that is impoflSble; fo that 

it fcem«, that if ho appoints in his • two Wills fc- 

veriil Executors, they (halt be Executors, and 

uiS^nt^JiZ*^" not the laft' Will overthrow the. formed.. If i two 

Show. 550 Piri.- Teftaments are found, and it^ appear not which is 

car.147.3M0d, the lattei-, both are rajll and void ; but if one be 

< huide inkfUberos^ or ad pios Vfus^ that fhall pr(w 
vatl,^ or be prefumcd to be the litter 1 or if one 

: be made in favour of him that ought to have 
Admihiftrasion, bccaufe that- muft be the next ^f 

< Kin, and Reafonablenefs of the Difpofuion on that 
Side ought to prevail, and giye Grourtds for the 
Suppofition, that was the Tcftaoor's* laft Will; 
and if one be made in favour of the Teftator's 

• Children, or in .favour of him who^ ought to have 
Adminiftratioti, and the other be made ad pias 
VfuSj if they fhould have AdnMniftration, were 
they Teftator's Children, then (hall that Will 
ftand, for there is more Reafqn in the Provifion 
for the NecefTarics of a Man's Family, than for 
the Poor, i^c. But ;tbat Will made ad phs UjHs^ 
(hall be preferred before one made in favour of 
Collateral -Kindred : It fccms a- Wife ought to be 
^ preferred before a Will^^ pwUfus-, thofe Di- 

^ ftinftions feem rcafonaWe in cafe of a Will of 

Goods, for that, hy the Prcfumption of Law, 
in cafe of Wills of Good^; a reafonable Difpofi- 

tion 



lion is made in favour of the Teftator's'Childrcn»'i 
which otberwife would go tp the Difpofition of aa\ 
Admrniftrator, and either he his ownGooci^^ or 
dfe at Icaft come to be divided amongft the CbiiW 
dren or next of Kin ; but in cafe of Landsf this 
liiftinftion feems not to carry any Force in Lai;i^ 
with it, for there it feems both the Wills will be 
void ; for a Will of Land is a Difpofition that , .< 

would thwart and crofs'che Difpofition of the "^ 

Law in favour of a Stranger,' and in prejodiceof: < . 

iht Heif) fo that a Will of Lands is* to bar the 
Heir's Right, grounded upon Seafon* and L^w 
in favour of a Stranger, who can make no fuch 
Reafon for his having theXiands, and therefore a 
Will that, pafles by the Heir, ought to have ail 
the Stridnefs it poflSbly can, fo that the Reafon of 
Wills of Goods and Lands lies quite crofs one an* 
other, as Revocations may be made by an ex*' 
prefs A6t, fo may they be made by an A(5l in 
Law tantamount to an exprefs Revocation. J, 
S. feized in Fee of the Manor of M. and in FeCscePbph.io». 
expedant, uponaLeafe for Years, of the Ma- pi- 3 mo4. 429* 
nor of G. devifed them to J. in Fee, and after- &^.^*"7- 
wards he covenanted to make a FcoflFment of the ^*- S9a' ?*• *• 
Manors, which he did by Letter of Attorneys £^. 
and Livery was made Tin.. FoITeflxon, bgt nae. 
of that in Leafe, neither was any Atornjnent ; it 
was clear in this Cafe,, that by the Feoffment of 
the Manor in PoflciSon, the Will as. to that was 
revoked^ but that the greater Doubt feemed to 
be upon the Manor in Leafe, but the Opinion of 
the Court was, that 'twas a Revocation of that 
ajfo, lince it appeared to be the Intent of the 
Party to pafs away his ReVerfion in the Manor in 
Leak, which tho' it took no Effect, yet ^was a* 
fufiicient Declaration of the Intention of his Mind, 
that the Will by him formerly made ihould not 

ftand. 



ill fim 

tamL JtB^tukxT Doobt vias coneei^ed upo* tbtr 
Ofe fbc' the Derifor^ after lie had altered hk 
VFilW bjr dioknig a nor Eioicutoc, add the Qttl^ 
tioo was, whether tkia was anf Rsvivor or noir 
Firi>liGiitoci ? buttUs waSiOot rcfied^red^ The fame 
ssdk.59ft.fl* \Mf k fecBis is of a Bargain and Sale bjr Dtsed 
'* ifiCboded) aad not eocolied according u> the Sta^ 

8<etbepncf<ngtiNii$ but vtc^ a Mas covcoanci^ that he wili 
AatkMitics. ^ anjp of cfaefe Afts^ thit is no prefent Rcrroca* 
I ckxtv Of if ho diea before ht docs the AA, thd 

IN^l ftands goody £Dr all that this can amount ta 
iflr but tofliew thAt be wilkrcvoke ic. If a Man 
ialaBcd of Lands \a Fee, devifes then toanocher^ 
and afterwards makes a Lcafe, for this is aRero^^ 
oadoMr of the WiU^ far now he hunfclf is thaf 
Caufe^ wily bi$ own WiU» which was of Force,. 
can csdie M Effeft, which can be expooaded. to 
be noebing eUb but a I>e%H that his Will Ihould 
nac ftan^ and the Aloeration of the Dtvifor's 
Eftate 10 the Landt can be no other Effiefb ^kaok 
tbst die Will is levokttd) for now it cannot tako 
EAfi:. k feesas the making of a Leafe for Yearr 
is DO Revocadon of a Devife in Fet,v for it fieema 
no fudi Atorradon of cbe Eftate of the Devifor, 
ar to be Al4^H)oattoii) for he is flSll Tenant to die 
Bmip$i and the PoffdfioO of his LciSse is his 
Eb&ffioiiy and he is tbe Perfoncbat bath the ab« 
ialute I>omimon over the Lands i fq if a Mem 
pofllefltd ai a Leafe for fifoeen Years^ devifes it 
to anoriMT) and then makes a Leafe toJ.S. for 
tin Years, this is no Revocation^ for it doth not 
Ttem CO* be any great Alteration in his State, fo^ 
he is ftill Leffee for Years, and faia Leliee's Pof* 
feSSien ftttds for his Pof&flion ; and *ds not like 
thcr Alieratbn of an Eftate in Pofleffion to Rerer- 
CUffs for there tbe Tenant lo the^/Vic^r is altered, 
andhe batbhga^aRctum tocome inPoflbffioo here- 
after j . 



after ; but if after thf Will be iQadCf b& tskc t 
new Leafe, whereby the old Lcaie m^ furreilderdkWaitir. 2s, a|, 
in Law, thea the Dcvife were generally of hii, 
Leafcy not meacionmg what Nut&ber of Ycars^ 
yet the Will was revoked, for this new Leafe was 
sot the Leafe he willed away by hi& Will, but^ 
another, which he had not a€ the Time of mak* 
ing his Will, and therefore could not niean it ia«« 
If one deviie his black Horfe, and then fell hkn^ibid. 
and purchafe another, the laft Horfe (hall not paibt 
by the Devife^ fo if \vt re-purchafed the Horfe \ fot 
the felUng was as a plain Declaration thai tbe Will 
^ould not iland, but the re-purchafing coUkl be % 
no Signification of his Inteni:, tha( the foraier 
Will (hould (land : So if one devifes the Crop kiibia* 
his Barn^ and then fells that, and puts in a newr 
one, this latter fliall not pafs by the Devife^ fyt 
the Deviie was only or the former Crop, and not 
of this. The Statute of Frauds, &^. doth not 
extend to fuch Revocation» as theie are, it feem^ 
for that only extends to exprefs Revocations*; and 
therefore tho* that Statute requires all Coavey« 
acices of Land to be in Writing, &f . yet fhould 
one be made, tbo' of none Eflfeft, and atteAed 
but by one Wic^efs, yet furely that would be a 
fufiicient Revocation, notwithftanding that Sta« 
tute requires every Revocation to be attefted bf 
three Witnelies. A devifes Lands in Fee to husiwwitef.s<2. 
younger Son^ and afterwards by another Will dc-fj^^-^^^^gj** 
vifes the fame Lands to his Wife for Life, ren-jtm.'igi.pt^* 
dering Rent to his Son, 'twas held no Rcvoca-Sf^^^^ 
tion : Here is this Particular in this Cafe, that by S9«' pi* '• 1 
the Refervation of the Rent to tlie Son, it pUioly ***^ *'**' 
appeared to be the Intent of the Devifor, that the 
Son (hould have the Reverfion ; had the Deviibr 
made a LeSife for Life, it feenos it had been a Re^ 
vocation I but ^^ere. A Man madies a Feo£fnient 
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in Fee to \ht Ufe of himfelf for Life, and then to 
the Ufe of his own right Heirs, that was held a 
Revocation of a precedent Devife to one in Fee, 
becaufe he parted with the whole Eftate. A De« 
vife is made to one in Tail, the Remainder to an- 
other in Tail, and then the Devifor makes a Leafe 
for thirty Years to the Remainder-man, to com* 
mence after the Devifoi^'s Death, this was held no 
Revocation of the Devife, but only for the Term, 
becaufe they nrtay both ftand together ; but if the 
Leafe had been given by the firft Devife, it feems 
it had been a Revocation, as is the Cafe of Cook 
Cio. Char. 13. and Bullock^ where one devifed Lands to his Sif* 
i'pl!»o!'i« ' tcr in Fee, and afterwards made a Leafe to her for 
Lit.RJep. 59. fixty Years, to conimence after his Death, and 
I v« W: ** delivers the Leafe to a Stranger, to the Ufe 6f his 
"Sifter, who delivered it to the Sifter after the ' 
Death of the Teftator, who refufed claiming a 
Fee: This was held a total Revocation of the 
Devife, for both the Intercfts were inconfiftent ; 
but had the Leafe been made to any other Per- 
How Revoittt- fon than the Dcvifce, it had been no Revocation. 
•««^httabe Revocations of Wills ought to be made with all 
Manner of exprefs certainty, and fulficiently ap- 
pear to be intended as Revocations, and there- 
jMoa.ao6. fore C, jB. made hisTeftament in writing, and 
gave to his Brothers fcveral Legacies, and the 
like to feveral other of his Kindred, and made 
his Wife Executrix, faving that he appointed his 
two Brothers to be conjoined with her as Execu- 
tors, in Truft for his Wife for the Performance 
of his Will, afterwards being fick, he fent for S. 
and jD. who a(kcd what Friend he thought fitteft 
to be his Executor, and take care of his Funeral, 
&fr. and whether hetrufted any Perfon more than 
his Wife, he anfwered his Wife was the firft Per- 
ibn, and therefore (hould be his fole Executrix ; 

and 
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and then being ^(ked whether he w(>uld give 
any Legacies to his brethren, he anfwered. he * 

would not give, nor leave them any thing, but 
he bequeathed to Uonel Alwood his god-fon 
20 /• or 30 /. and for others,, he left them to his 
Wife's difcretion,. aad ^^s being fet. down in a 
Codicil^ was -proved t^khtr .wth/the^ Will in 
comfn&nifofmdi and whether Jhi?: wer^ a Rcvo- 
catioh of the fornier Will was % qucftibrf, Wd* r6- * 
folved by Lawyers and Civilians that it was not, 
for that . he feemed to have no thoughct otrv re- 
membrance of his former Will, and his; Exprefr ^' .' 
fions were doubtful, whether he me^t to give / . 
any njore to his kindM -fhan he had,- and a. clear 
aiid porfpicuouS Will 'oajght not to be revoked 
without exp!;efs mentipa made of the Legacies ^. 
and that there was a Cknon for this^ and to this 
purpofei in' the Cafe of Simpfon and Ju>/^ wt^re 
one made his WiH, and devifed lo A. H^^pidhtx^'^^ 
Heirs v ^hd. iyihg upon his Death-bed^ f.becautfe ^ ' ** 
A. H. did not come ,and vifit him, 4c ififmed 
that flic ifiouii^ not llaye any part of M& Laqds 
and Goods, and this w^s held per iot.cUr. to be 
no Revdeatiori of the Will, being but by way 
of DMcourfe, and there not appearing any Inten- 
tion in the Words to revoke his Will now'f» pre^ 
fmtu for a Revocation ^ughc to be gi exprefs 
Words, that he did revoke his Will, and that (he 
fliould not have his.L^d$ given her by his Will i 
but thefe laft Words fingly and alone import no* 
thing, but that his Intention, thatihe Ihould not 
take the Lands, which he might dcfign to efFeft, ^ 
by altering his Will afterwards, and the Words , 
don't of themfelves import a prefent Revocation, 
for there appears no Intention of a prefent actual 
Revocation, fbr« the Meaning that it A^all not 
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Hand, may be that he will do fomething t6 an- 
nul, and an cxprefs Will muft be overthrown by 
an exprcfs Revocation : If one devifcs Lands ro 
one, and afterwards by Parole devifcs them to 
another, tho' this be a void Devife, yet it amounts 
to an exprefs Revocation, and the Law feems fo 
at this Day, notwithftanding the Statute of 
Frauds and Perjuries requires every Revocation ' 
to be in writing, iSc. for that feems to extend 
only to exprefs Revocation, and not to Revoca- 
tions in Law ; and foj by the fame Reafon, it 
Ihould be of a Will of Goodsy and after another 
is made by .Word of Mouth only. A Will fhall 
ftand good notwithftanding a fubfequent Will, 
if the laft Will be voidable, as if it be fufpcfted - 
that the Teftator was circumvented by Fraud or 
Flattery, this may be good Caufe to avoid a 
Will for Goods, but not for Lands, unlefs in 
Equity, as it feems ; but if a Will, either for 
Lands or Goods be attained by Violence and Co- 
ertion, in fuch Cafe it feems the Will is not good 
in Law. If in a Will there be a Claufe, that the 
Teftator fhall not be able to make any other 
Will, this is a void Claufe j for no Man can re- 
ftrain his own Power to alter his Will, and there- 
fore, if he make any new Will, this will be 
good, without any exprefs Mention of bis Power, 
that he had reftrained by the former Will ; but 
if there be a Claufe in a Will, that he will not 
make' any new Will, and if he do, it fhall be 
void, there a latter Teftament (hall not revoke 
the former, unlefs there be a fpecial Mention of 
the derogatory Claufe, and Words tantamount 
to a Revocation of it; for without mentioning 
of it, he doth not fcem to have any Confideration 
of the Claufe ; but it feems fuch a Claufe would 
be of no Eflfedt in cafe of Lands, for the laft Will 

is 
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h a Revocation of all others. One fcized of ^^^^^'''•J^* 
Lands in Fee, dcvifcd them to J. S. and after- * ' 
wards lying fick, he faid et declaravit^ that his Will 
made at P. ihall not (land, and this was held to be 
a prefent Revocation, but quere what Differences 
there are between this Cafe and the Cafe of Cran- ^'•- !*«• 59T* 
vel and Saunders^ where the Words are, I have ^ * ^' 
made my Will, but it (hall not (land ; and held. 
to be no Revocation ? This Cafe indeed feems to 
have a more exprefs Reference to his Will, be- 
ing particularly mentioned, and feems to contain 
a more certain and prefent De(5gn of revoking his 
Will than the other, which feems to carry only a 
general Intent for the revoking his Will. The 
Statute of Frauds and Peijuries requires Revo- 
cations to be in Writing, but quere whether 
there may not be a Revivor of a written Will 
by Word of Mouth ? Godolpbin faith generally, 
that a Will in Writing of Lands, made void by 
Word or by Aft contradifting fuch Devife, can- 
not be made good by any verbal Declaration fub- 
fequent; and in the Cafe oi Brett and iJW^^;/, M.c«m.34s-«^ 
•tis faid, that every thing that makes the W\\\f2C^l^^;^ 
efFeftual ought to be in writing, by force of the ^°* J°- 1|- ^" • 
Statute of Wills, which requires that Wills of ch! Prl i^o^^ 
Lands flitould be in writing •, but the Cafe itfelf, l^^^fX^' '•* 
which this is deduced from, doth not warrant 
any fuch general Conclufion, which was, that a 
Man feized in Fee of Lands, devifed them to 
one and his Heirs, the Devifce died in the Life 
of the Devifor, and afterwards the Devifor de- 
clared, that the Heir of the Devifee Ihould have 
the. Lands, notwithftanding the Death of the 
Ancedor, and *twas adjudged he (hould not take 
by thefe Words. This indeed is a Cafe clearly 
out of the Statute of Wills, for there \s no De- 
vife that will carry the Lands ini writing, and a 
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verbal Will will not carry them $ but this doth 
not prove, that where there is a good original 
Will in Writing, that of itfelf, and by the exprefs 
Mind of the Teftator ifufficiently declared therein, 
would pai^ the Land, if there were not fome 
after Aft to overthrow this Will ; I fay thi^ doth 
not prove, but that fuch written Will may be re- 
vived by Word ; for that Will but declares, that sl 
good written Will (hall take Effed, which is 
fufiicient to pafs the Lands by the Words therein 
contained. In the Cafe of Breti^ the Words of 
the Will were not fufiicient of themfelves to pafa 
the Lands, and fo the Cafes differ, but quere if 
there can be no Revival by Parole of a Will 
of Lands? becaufe the32'//(f». 8« Chap. i. 34 
and 25 Hen. 8. Chap. 5. require the Will fhould 
be in Writing ; by the fame Reafon there can be 
^no * Revival of a written Will of Goods by 
Parole, becaufe the 29 Car. 2. requires that Wills 
of Goods, except 'in fome Cafes, fhould be by 
writing, and then no verbal new Publication of 
any of thofe written Wills can be good ^ it kcm% 
that a Will in Writing, either of Lands or Goods 
may be revived by a Writing, which need not be 
attefted by three Witnefles, as Wills and Revo- 
cations mufl: ; for the Statute of Frauds and 
* Perjuries only mentions Wills and Revocations, 
or Alterations, neither of which doth a Rcvive- 
ipent fecm to be. A Will may be revived, faith 
Godolpbin^ either by adding any thing to the 
Will, or by making a new Executor j as for 
X^ands, this muft be done in the prefence of three 
or four Witnefles, as it feems ; for the.addii^ to 
the revoked Will, makes it a new Will in Wri- 
ting, and then it feems it is plainly within the Su- 
ture 

^ ji Wifl in Wriiwg 9U^ h rev^hd by Tar9k^ andr0wu€i 
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tutc of Frauds ; if the Will be a Will of Goods, 
then it feems it is^^fufficient if two Witneffes cap 
prove the Alteration, tho* they have not fub* 
fcribcd it ; the writing of a new Executor, ip a • 
revoked Will, Teems to be a Revivor of the 
Will as to Goods, but quere whether it be for 
Lands ? for it was doubted in the Cafe of Mon^ 
tague iand Jeffriis^ If a Man makes his Will, Perkiot, s«a« 
and afterwards makes another, and then lying ^^9* 
fick, his Friends put both the' Wills into his 
Hands, and require him to deliver that which 
he would have to ftand for his Will, and he deli^ 
vers the fir ft, this is not any Revocation of the 
latter, as it fccms j for by the Statute it is requi- 
red, that every Revocation fcould bfc in Writing,, 
or by the Obkterating, &^. of it, and this is nei* 
ther, and feems to have all the Inconveniencies of 
Incertainty the Statute was made to prevent ; if 
there be two Wills of the fame Date, and under 
tl^e f^me Seal, and it cannot be known .whicji was Two W^m 
made firft, they are both reputed as one Will, ^"^ 
and the Executors are jcmit Executors; this feems 
reafonable, for that they being both made at one 
and the fame Time, it cannot be prefumed any 
otherwife^ than that the Teftator defigned they 
(hould both (land as his Will ; for there is hq 
Ground to imagine he was fo variable, as to de* 
fign one Will ais the Revocation of the other j' 
they were both made the fapie Day, but Sealing ' 
being only required by the Civil Law, fuppofe 
they are not fealed, or one is fealed, and the other 
is not, there feems the fame Reafon for making 
them on^ Will ; or if they were fealed, for that's 
a Circunjftance required only by the Civil Law. 
A Will ad fios u/us^ of the fame Date with ano- 
ther, in which one is appointed Executor, that is 
in Poffcffion, fliall prevail before the other, if 
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that be not made in favour of the Tcftator's near 

Kindred ; if in one of the Tcftamcnts be written 

the very Hour of the Day in whiqh it was made, 

^that (hall be prcfumed to be the latter Will j 

this fecms,to hold Place as well for Lands as for 

Goods, for the adding the very Hour, feems to 

have been done with a Defign to overthrow all 

Wills precedent. If in one Will an Etecutor be 

appointed that's in Poflcffion, that Will fhall pre-. 

vail' before another, if not a privileged Will. If 

one Will be ad pios ufus^ and the other in favour 

of collateral Kindred, Poor and in Pofleflion, or 

• Poor tho* not in Poffeffion, that in favour of Re* 

lations fhall take place ; but if fuch Testaments, 

of one and the fame Date, be both ad pios ufus^ 

then that which hath moft Piety (hall prevail. If 

il^F<i^^^i an Infant or Feme covert make their Wills, and 

pobiiOiea after publi(h them at full Age, and after the Death of 

SlthS'Hllf. the Hufband, quere whether their Wills ftiall 

kuid>pjowCoiii.ftand ? Evd-y Tcftament, after the Tcftator's 

itr^si.*!^. Death, ought to be fufficiently proved before 

Jy* «43- competent Judges in the ecclefiaftical Court, 

R.ym.84, ^^^^^ ^^^ ^ y^^^^^^ ^^^ Blfhop, or his Official 

of that Diocefe where the Party had his Habita- 

tidn. A Tcftament may be proved either before 

the Bifhop or his Official ; .for it is but a minifte- 

rial A£t, and no way concerns the 6i(hop as 

' Bifhop in his fpiritual Capacity, and therefore he 

may do the Thing by another, for originally 

Probate of Wills did not belong to the cccle(i- 

Zzcommanict- aftical Judges ; but when Excommunication is to 

ficTby tt'er.*' ^ certified, then the Bifhop himfelf mufl: cer- 

ibop himfelf^ tify, for that relates to him as a Bifhop \ but 

there are feveral Cafes wherein Teftaments need 

not to be proved before the Bilhop, fcf^. and 

where by Reafon they are to be proved in the 

Court 
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Court of the Lord of the Manor, or when the P«*»te "'^J''"* 
Teftator died within lomc particular Junfdiction, of Manort,Wcnt, 
for then It belongs to the Judge of the Peculiar % ^^* ^^ ^** 43« 
or where any Lands, Tenements, and Heredita- 
ments are devifed, for they have nothing to da 
with thofe in the Ipiritual Courts ; or where the 
Teftator died, having bond notabiliay there. Pro- 
bate belongs to that Archbiflioprick within whofe 
Province tht notabilia 2iXQ\ or where by Cu^om Before Mayor of 

the Probate belongs to the Mayor of fcftie Bo- ^^^cldii^'s*- 
rough, and in refpcft of the Burgefles within 
fuch Places devifeable ; but as to Goods, the fame 
Wills may alfo be proved before the Ordinary. 
The Probate of a Will in itfelf void, doth not 
make it good, for that only (hews there was fuch 
a Will, but gives no Life or EffeA to that Will ; Codoiph. Orph. 
if the Executor appears not ta prove the Will ^*'^^' ^^' 
upon the Ordinary's Procefs, butftands in Con- . 
tempt, he is excommunicable j but if he appears Y^^'^^' 
and makes Oath, that the Teftator had bona no- aoJ'.fwi^v.Vs 
tabilta in divers Diocefts, or within fome peculiar ^'o. tiz. 719. 
Jurifdiftion, then that wherein hfc died is to be 
difn)ifled, to prove the Will in the Archbiftiop's 
Courts, and to exhibit the fame under Seal withia 
40 Days next after. The judge may either ^;if Oodoiph. Orph, 
cfficioy or at the Inftance of the Party interefted, ^' ^^* 
compel the Executor to prove the Will ; fome 
fay he may be cited at the Inftance of any Perfon, 
to know whether the Party inftancing hath any 
Legacy left him, or not; the Time for proving 
the Will, is left to the Difcretion of the Judge, 
according as the Circumftance of the Cafe would 
admit, but regularly it ought to be exhibited 
within four Months after the Teftator*s Death, 
as the Ordinary or Metropolitan then (hall re- 
quire, may fequefter the Teftator's Goods till the 
Executors prove the Will. If it be uncertain Godoipb*Orph. 

E e 4 W'he^^^'^'-^' 



^ whether the Teftator is dead or alive, irmufi: be 

left to the Difcretiolt of the Judge^ to dietermme ' 
whether he thinks him dckd or alive; iff there be 
good [^fumptive Evidence in Law to ^link him ; . 
dead, then he mud prove the Will, a^ if he be 
beyond Sea in remote Parts, and it is common 
and Qonftant Fame that he is dead, /efpecially if 
the' Bxecutor of fuch Perfon be honefl:, and the 
Goods^e iona fmtura^ and the T^ftament itfdf 
in favo^pPf Children, iOr ad pros Ufns. 
* , T^estameWts may be proved either in com- 
mon Form, as.^wjjere there is no Contcft about 
^ the Will, but the Executors prefenting.tbe WiU 

* . before the Judge, without citing tfifr intercftcd, 

doth depofc the fame to be the truei* whole, and 

.. laft ' Will of the Teftator, and thereupon the. 

Jiidge allows the Will of jthe Teftator, and fixes 

Codoiph. Orp h. his Seal and Probate to it. Or a Will may bp 

^- ^** proved in Form of Law, when it is exhibited 

before the Judge, in Prefence of the Parties \t^ 
terefted,\ as the Widow ^nd jtwct of Kin, and 
then the ^roofeVcamined and fully Ji^ard, an<l at 
ioipii.prph.Uft allowed'. Thi-DifFerence betweeh the't^a. 
•{*• Plobatesf isthis^ where, a Will is "proved incom- 
• mumfarnid^ it may at any Time afterwards, with- 

in ^(J Year^ be (jueftionQd ancj ' called in Debate, * 
wfiich'it cannot be^ tafe it be proved in Form ' ; 

iinft. 355. ' ^f Jf^^-' y^^ Probate of every Biihop*s Will;. •' . 

thog'gK he had Goocfs^ but in • hi$ o^n Jiirifdic- 
♦robate of Tef. ^ion, faelongs t<l the/ Archbiflxop OT the fame 
twncnt originally Proyiare. "The Probate bf TefwnrientsVdid not 
of MMort! Lip-^cIofJg originally to ecclefiaftical JurifdldfOn, but ' 
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174. wii-to the refped'ivc' Lords of Man^fsr^^hfef^-theTef-, 

' i&TJLawte^/tatbr d^ed, as afl^other Matcei^did ;' bdttbe Prd- 

Seidon^ Eadmc- }q^q was after Ward s given to^th^Tpijitiial Ct>yrts 

Fi! Com. 179. by £ome Afts of P^rliaipent- The Ordinary 

Iwk lta%6 ""^^y fequcfter the Goods till the Executors Ad- 

^ ' ' -^ * ' / ^ v.. , ., mioiftrator 
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miniftrator by Proofs may compel the Executor to "^^^ ordiany 
rcfufc to adminifter ; and if no Body will take Ad- una^^^ml 
ttiiniftration, the Ordinary may grant Letters ad col- ^^' 
' •' iigendum hna defunHi. The Executor mufl: make Executor tonuke 
; aa Inventory ofthe Deceaftd's Goods, inthc Pre- ^"/^^•'^jf^,^ 
fence of 2 of the Teftator^s Creditors, or Legatees, 5. Sea/4.* 
or in their Abfenct or Refufal, in the f^refcncc of 
' two other indifferent Perfohs, which Inventory is 
to be indented and attefted'for Truth by the Ex- 
ecutor's Oath, and one Part thereof to be left with 
the Ordinary. If the Executors, refuft to appear Went. 36, 37. 
Upon Summons and Procefs, they are punifliable y^]^\ '*®* 
for Contempt; Refufal in pais is notl^ng, but it vf^t,l^(k» 
muft be made in Court, and entered and record- cro.Eji2.92. 
^ed in Court, In cafe the Ordinary hi'mfelf beSltt'o^/j^; 
made Executor^ he may refufc before the Com- wcnu 37. 
mi0ary. When an Executor hath once ad mini- Executor canoot 
ftered, he cannotafterwards refufe. to prove the «f"^«foa<i«»'ni« 
Will, becaufe by the Admin^lration he accepts c^oi^Stt; 
the Executorfliip upon him, and fo hath made '^^°***»J°°«*g 
iiis Choice; therefore in that Ciafe the Ordinary vent*.*^^!'^ * 
ought to compel him to accept the ExecutorlKip, * ^^' '*»• 

. ., »nd prove the Will ; yet it feems, if the Judge, Roi» Abr. 907, 
knowing that one hath adminiftred, yet notwich-,^"^- 4°» ^i* 
flandihg accepts his Refufal, and commits Ad - 
nbiniftraticn, jhat is good, for the fpirituiil* Judge 
is the proper Judge of the Matter ; but after Re- 
fufal and Adpiiniftratipn committed to .another, ' 

^ ' the Executor may not recede from it, and go 
. back to prove the Will, and affpme the Execu- , > 
torfhip* But if^Adminiftration be committed iwd. 
only, becaufe the Executor did 'not upon Procefs 
and Summons appear t6 prove the Will, the Ex- . - 
ccutor may at. any Time afterwards, come inand • 
prove the Will. If after the Executor hath re-iw^. - 
fufed, and the Ordinary committed Adminiftra- 
tion, it appears to the Ordinary that the Execu- 
tor 
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tor had adminiftered before, and fo determined 

his Eledion, be may revoke the Letters of Axl* 

tm 154. is$- miniftration, and enforce the Executor to prove 

^^ M^iVu. ^^ ^'^' • ^^ ^" Executor hath once adminifter- 
i» Mod. 441/ ed, tho' he afterwards refufed before the Ordi- 
JJJ; j^ji^*^' nary, yet it fcems he ftill lies liable to Creditors, 
W »5i' 357* for the Plea is neunquies Exr, neunquies Aim. com. 

Exr. fo that if a Man be made Executor, and ad- 

minifters fome of the Goods^'and then refufe$ 

G^ph/64. before the Ordinary, and he commits Admini* 

(Iration to B. who is fued by a Creditor, and he 
Co. rep. 33. pleads this fpecial Matter, this is held to be a- 

good Plea ; but if this be a good Plea, then how 

can the Ordinary accept of an Executor's Refu- 

fal after Adminiflration ; if an Appeal be had from 

the Probate of a Will, quere^ whether or no 

hangins that Appeal, the Executor may have an 

Aftionr quere^ Executors being in Suit which 

(hould be Executor, the Ordinary pendenu liti 

It letim he may may ttot commit Ad mini ft ration ; falfe Englijb^ 

Rai.Rep.a.6. ^^ Words mifpcllcd in a Will, or other com- 

Mo. 636. mon Miftakes, (hall not prejudice a Will, if 

there appear the Intent of the Teftator fuf- 

ficiently demonftrated •, and if a Will want a 

Conclufion, as in Witnefs whereof, fcf^.. yet is 

^ the Will good enough, without it be Ga- 

g<m!c1.S4. vel'kind, and Burrougb Englijb Lands were by 

Law dcvifcable at common Law by Force of 
Cuftom, for the Heir having no more Intercft 
in that, than in any other, he was not reftrained 
from aliening by Will, which in other Cafes he 
was in favour of the Heir; a Rent d^ novo grant- 
ed out of fuch Land or Houfcs built upon it, 
Co.L*Mii«. were devifeable at common Law, in refpeft the 
iCoi, Abr. 609. Land itfelf was devifeable. 

A MAN devifes his Land to 7- ^* and then 
makes a Feoffment to the Ufe of his laft Will ; 

though 
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though the Feoffment be a Revocation, yet it 
liaving Relation to the Will, amounts to a new 
Publication ; if one devi(e Lands, and after- 
wards alien them, and purchafe rhem, if he 
ihews afterwards by Word or otherwife, his In- 
tent that this Will fiiould (land, this will amount 
to a new Publication, and the Lands fo devifed 
will pafs ; fo if a Man makes his Will, and de-^ 
vifes all. his Lands in D. and afterwards purchafe 
more, and then faiths that his former Will Ihall 
fiand, or adds a new Codicil to it, this will 
make the Lands newly purchafed pafs, but the 
writing of a new Executor or Supervifor in aWill 
will not amount to a new Publication of a Will 
of Lands. 
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AD colligendum^ when 
Ordinary may grant 
Letters thereof p. 425 
Mfniniftery Executor cannot 
refiifc to do it after Pro- 
, bate 425 

Advoidanee of a Church, 
Hufband can't niuke a 
' Will of his Wife's, tfr. 

395 
\Agey Male Infant of 14, Fe- 

maleof 1 2, rtiay make Will 
of perfonal Eftate, 389. 
Will made under it void, 
though ratified at full Age, 
389. When Infant is of 
Age, 390. Wills of In- 
fants and Femes Coverts, 
publifhed after full Age 
and Death of Hufband 42 2 
Agedy Perfons 391 

Jlien Enemy Executor 389 
JfoftateSi , . 400 
Arbitrary^ Conditions 403 

B 
Bequeft on Marriage 409 
Bijhop^ Exconiimunication to 
be certified by him 422 



Blind Md,ti p. ^99 

Borougbj Probate certified 

before Mayor thereof 423 

Captitm Conditions 401 
Wills 40 1 

Cafual and mixed Condi* 
ditions, 405 

Cbildrens Legacies, Revocar- 
tions thereof p. 4 10, 41 1 

Coun of Lord of the Ma- 
nor, Probate of Wills in 
it 423 

Conditional Will 400 

-^— Executor a Legacy 404 

Conditions^ captious ones, 
401.. Subfequent and pre- 
cedent ones, ibid, Impof- 
fible ones, 302. Arbitra- 
ry ones, 403. Negative 
ones, 404. Cafual and 
mixed ones, 405. Not to 
marry 408 

Confiru£lion of 32 Hen. 8. c. 

I- 389 

■■ of 29 Char. 2. c, 3. 

Churchy Hufbaod can't make 

a Will of his Wife's A- 

voidancc thereof 395 

Cn- 
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Oimi^ous Tester p, 389, 

399 
Cufiom for Femes tHoverts to 

' make Wills, is void 391 

Day^ Infant of Age laft Day 
of Non-age 390 

P^^/ and dumb Perfons may 
make their Wills by Signs, 

, and other Exprcffions of 
their Intentions ^^^ 

Death of Hufband, Wills of 
Femes Coverts, pnblilhed 
after it 422 

'Defiriptionj what of the Per- 
fon good 40 1 

Drunkards 39* 

E^ 

Enemy alien Executor 389 

Excommunication to be certi- 
fied by the Biihop him- 
felf 422 

Efiate perfonal. Infants may 
make their Wills therecrf" 
at fourteen. Female ones 
at twelve . 389 

£y^f«/<?r. outlawed '389 

■■ to make Inventory j 

42 5» Cannot refufe to 
adminifter after Probate, 
ibid. It feems he may, 
426. Conditional pne, 404. 
Revocation of one 410 

Executrixy Wif^ may make 
Will of what fhe has as 
fuch . 395 

Extent^ Hufband can't make 



aWillafhisWife'^Leafc 
by it p, ibiel 

F 

Felons^ can't mak^ theit 
Wills 400 

Female Infant at twelve may 
make her Witt of perfo- 
nal Eftate 389 

Femes Coverts cannot make 
Wills of Lands, 391^ 
Cuftom for them to make « 
Wills void, ibid. Marrirr 
age Countermand of their • 
" Will, 392. Wills of them 
publilhed after full Age 
and Death of Hufband 

42i 
Fourteen^ Male Infant. at that 

Age may make his Will 

389 
H 

Hereticks 400 

Hufband can't make a Will 

of his Wife's Leafe by 

Extent, Avoidance of a 

Church,6f^. nor of Things 
in Aftion 395 

Hujband^ Wills of Femes Co- 
verts publ idled after his 
Death ^ .42 a 

I 

ImpoJJihle Conditions 402 

Infant Male of fourteen, Fe- 

' male of twelve, may make 

Will of tbpit" perfonal E- 

ftates 389 

//r/4»/i> their Wills^ and thofe 

of 
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of Pemes Coverts^ pub- 
lilhed after full Age and 
Death of Huiband p. 422 

Intervab lucid^ Madmen 
cannot make Wills but in 
them 390 

Inventory 9 Executor to rtakc 

it 425 

Judgment neceffary in Tcfta- 

tor 389 

K 

King (the) may make hisWill 

389 
L 

Lands ^ Fetnes Coverts cannot 

make Wi! Is thereof 391 
Ijeafej Hufband can^t make a 

Will of his Wife's by Ex. 

tent 395 

Legacies^ Revocation of 

Childrens 4 1 o, 4 1 1 

Letters^ when Ordinary may 

grant them ad colligendmn 

425 
Lords of Manors, Probates 

of Wills ccrtifie(i in their 

Courts, 423. Probates 

of Teftaments, originally 

belonged to* them 424 

Lucid Intervals, Madmen 
cannot make Wills but in 
them 390 

M 

Madmen cannot m^ke Wills 
but in lucid Intervals 390 

Male Infant of 14, Female 
of 1 2, may make Wills of 
perfonai Eftace 389 



Manors^ Lords of. Probates 
of Wills certified in their 
Courts, 423. Probates of 
Teftaments originally be- 
longed to them p. 424 

Marriage^ Countermand of a 
Femes Covert*^ Will, 392. 
Bequcft thereon 409 

Mayor of Borough, Probates 
of Wills certified before' 
him 423 

Memory^ the Will of a Com^ 
fos mentis is good, tho* he 
be afterwards a non-fane 
Memory ^g^ 

Negative Conditions 404 

'Non-age^ Infant of Age laft 
Day thereof 390 

Non-Jane Memory, the Will 
of a Compos mentis is good, 
tho! he be afterwards be- 
come fo ' 393 

Nuncupative Wills 373; 

O 

Ordinary^ when he may grant 
httttr% ad colligend. . 425 

Outlawed Teftators 40^ 

Outlawry of Executor 385 

P 

Parole Ratification good 390 

Perfonai Eftate, Male In- 
fants may make Wills 
thereof ^ fourteen. Fe- 
male ones at twelve 389 

Perfons^ aged ones cannot 
make their Wills if grown 
childifli, 391. WhatDe- 

fcriptioii 
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fcription of them good 

p. 401 
Precedent Conditions 401 
Pr^^^i/^ of Wills, certified in 
Courts of Lords of Ma- 
nors, 423. Before Mayor 
of Borough, ibid. Of 
Teftament, originally be- 
longed to Lords of Ma- 
nors, 424. Executor can- 
not refufe tO adminifter 
after it 425 

R 

Ratificationy parole one good 

Revocationsy 409. Of Exe- 
cutor, 410. Of Childrens 
Legacies, ibid, 411. What 
fecond Will is a Revoca- 
tion of a former, ibid. 
How ought it to be made 

416 
S 

Soldiers may make two 
Wills .^412. 

Statutes^ ^ Ed. 3. p.* 392*-^ 
27 Hen. 8. p. 389. 32 H. 
8. c I. p. 373, 374, 386, 
389,409,420. 32 H. 8. 
c- 5- P- 374*420. 34 and 
and 35 H. 8. c 5. p. 3 74, 
39 r, 420. fEliz. c. 14. 
p. 374, 420, in Marg. 29 
Ch. c. 3. p. 374, 375, in 

Notes, 376>377» 3^'^, in 
, Notes, 38.8 in Notes. 



Subfequeni and precedent 
Conditions 401 

T 

Teftawenty Probate of, origi- 
nally belonged to Lords 
of Manors, 424. Where 
two, when both void 412 

Tejtators criminous, ^89. 
Ought to have Undcr- 
ftanding and Judgment 

ibid. 

Things in Aftion, Hulband 
cannot make Will of his 
Wife's 395 

Traitors 400 

Twehey Female Infant at 
that Age may make her 
Will of her perfonal Eftatc 

389 

Underfianding necefTary in 
Tcftator 389 

W 

Wife iriay make will of what 
ihe has as Executrix, 395* 
Hun:)^nd cannot make a 
WillofherLeafeby Ex- 
tent, Avoidance of a 
Church,&fr. nor of Things 
in Adion ibid 

Willy King (the) may make 

s his 389, Of perfonal E- 
ftate may be made by a 
Male Infant at 14, by a 
Female one at 12, 389. 
made, under Age void, 
tho* ratified at full Age, 
389. Madmen cannot 

make 
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mike them but in lucid In- 
tervals,390. Femes Coverts 
cannot make them of 
Lands, 391. Cuftom for 
Femes Averts to make 
them void, ibid. Marriage 
Countermand of aFfflr/Cff- 
wwf'sWill, 392..7^tof 
a Cempps mentis is good, 
thoi* be be afterwards of 
tun-faae Memory, 29t' 
Wife may make one of 
wbac fhe hasas ESecutrix, 
395. Hufband can't make 
one of his Wife's Leafe 
by £nent» Avoidance of a 
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Church,&c. nor of Things 
in Aftion, ibid. A condi- - 
tionalone 40g^ 

^(/Z;, two as one, 421. Of 
InBmts and Femes Coverts^ 
publiihcd after full Age, 
and Death of Hufband^ 
422. Probate of them itr. 
Courts of Lords of Ma-^ 
nors 423 

Wtllt captious one, 401. 
What fccond one is Revo- 
cation of a former, 41 1. 
Soldiers may make two 

412 

fFrittn Wills 373 
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